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Title  15 — Commerce  and  Foreign 
Trade 

CHAPTER  IX— NATIONAL  OCEANIC 
AND  ATMOSPHERIC  ADMINISTRA¬ 
TION 

PART  923— COASTAL  ZONE  MAN¬ 
AGEMENT  PROGRAM  DEVELOP¬ 
MENT  AND  APPROVAL  REGULA¬ 
TIONS 

Final  Regulations 

AGENCY:  National  Oceanic  and  At¬ 
mospheric  Administration  (NOAA), 
Department  of  Commerce. 

ACTION:  Final  rule. 

SUMMARY:  These  final  regulations 
revise  and  incorporate  several  sets  of 
existing  regulations  dealing  with  de¬ 
velopment  and  approval  of  State 
coastal  management  programs.  These 
regulations  reflect  the  most  current 
and  accurate  interpretation  of  the  pro¬ 
gram  approval  requirements  of  the 
Office  of  Coastal  Zone  Management 
(OCZM),  NOAA. 

EFFECTIVE  DATE:  April  30,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Carol  Sondheimer,  Chief,  Policy  and 
Program  Evaluation,  Office  of 
Coastal  Zone  Management,  Page 
Building  1,  3300  Whitehaven  Street, 
N.W.,  Washington.  D.C.  20235,  202- 
634-4245. 

SUPPLEMENTARY  INFORMATION: 
NOAA  is  issuing  these  final  regula¬ 
tions  pursuant  to  sections  305,  306  and 
307  of  the  Coastal  Zone  Management 
Act  of  1972,  as  amended  (16  U.S.C. 
1451  et  seq.),  hereafter  referred  to  as 
the  "Act”. 

These  final  regulations  revised  and 
supersede  the  Interim— Final  Program 
Development  and  Approval  Regula¬ 
tions  (15  CFR  Part  923)  published  in 
the  Federal  Register  on  March  1, 
1978.  (43  FR  8378.) 

When  NOAA  issued  the  Interim- 
Final  Regulations  (FR,  Vol.  43,  No.  41, 
pages  8378-8432),  a  60-day  comment 
period  ending  April  30,  1978  was  pro¬ 
vided.  During  the  comment  period, 
NOAA  received  a  number  of  requests 
to  consider  additional  comments  relat¬ 
ed  to  five  major  issues:  (1)  changes  to 
approved  State  coastal  management 
programs,  (2)  adequate  consideration 
of  the  national  interest,  (3)  uses  of  re¬ 
gional  benefit,  and  (4)  incorporation  of 
State  and  local  air  and  water  quality 
control  standards  pursuant  to  the 
Clean  Water  and  Clean  Air  Acts,  and 
(5)  amendments  to  approved  State 
programs.  In  order  to  consider  addi¬ 
tional  comments  and  to  resolve  some 
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of  the  complexities  related  to  these 
issues,  NOAA  issued  a  notice  in  the 
Federal  Register  on  July  6,  1978  (Vol. 
43.  No.  130,  pages  29106-29109)  ex¬ 
tending  the  comment  period  on  the  In¬ 
terim-Final  Regulations  to  August  31, 
1978. 

During  the  period  from  March  1  to 
August  31,  1978,  OCZM  received  com¬ 
ments  from  11  States  (Alaska,  Illinois, 
Massachusetts,  Michigan,  New  Hamp¬ 
shire,  New  York,  Oregon,  Texas, 
Washington  and  Wisconsin),  9  Federal 
agencies  (Department  of  the  Army— 
Corps  of  Engineers,  Department  of 
Commerce— National  Marine  Fisheries 
Service,  Department  of  Energy,  Envi¬ 
ronmental  Protection  Agency,  Federal 
Energy  Regulatory  Commission,  De¬ 
partment  of  Housing  and  Urban  De¬ 
velopment,  Department  of  the  Interi¬ 
or,  Nuclear  Regulatory  Commission, 
and  Department  of  Transportation),  4 
public  interest  groups  (Environmental 
Defense  Fund,  Natural  Resources  De¬ 
fense  Council,  Rhode  Island  League  of 
Cities  and  Towns,  Sierra  Club),  3 
groups  representing  energy  industries 
(American  Petroleum  Institute,  Edison 
Electric  Institute,  and  Florida  Power 
and  Light  Company),  and  5  from  un¬ 
classified  groups  or  individuals  (Coast¬ 
al  Environmental  Resources  Institute, 
Louis  Gaitanis,  Brad  Green,  Rose, 
Schmidt.  Dixon,  Whyte  and  Hardesty, 
and  Wald,  Harkrader  and  Ross).  In  ad¬ 
dition.  during  the  comment  period, 
OCZM  met  with  representatives  of  the 
following:  Department  of  the  Interior, 
the  Environmental  Protection  Agency, 
the  Natural  Resources  Defense  Coun¬ 
cil,  the  American  Petroleum  Institute, 
the  Edison  Electric  Institute,  and  the 
Florida  Power  and  Light  Company. 

All  comments  were  given  full  consid¬ 
eration.  Some  recommendations  were 
adopted  in  their  entirety  or  in  modi¬ 
fied  form.  Others  were  rejected  as 
being  inappropriate  or  legally  imper¬ 
missible.  NOAA  would  like  to  take  this 
opportunity  to  express  its  gratitude  to 
each  government  agency,  organization 
or  individual  that  submitted  com¬ 
ments. 

Comments  on  the  Interim— Final 
Regulations  tended  to  reiterate  issues 
raised  in  connection  with  the  August 
29,  1977  Proposed  Program  Approval 
Regulations  (42  FR  43552).  Comments 
tended  to  fall  into  two  broad  catego¬ 
ries:  the  first  relating  to  basic  philo¬ 
sophical  differences  on  the  part  of  re¬ 
viewers  with  NOAA’s  interpretation  of 
the  statute  and  Congressional  intent. 
In  this  category  fall  issues  related  to 
the  adequacy  of  environmental  protec¬ 
tion  provided  by  the  regulations,  what 
constitutes  adequate  consideration  of 
the  national  interest,  the  relationship 
between  facilities  in  which  there  is  a 
national  interest  and  uses  of  regional 
benefit. 


The  second  major  category  of  com¬ 
ments  addresses  technical  issues,  such 
as  the  addition  or  deletion  of  Federal 
agencies  and  other  items  from  lists 
and  tables.  NOAA  has  accommodated 
these  reviewers  to  the  extent  the  rec¬ 
ommended  changes  are  legally  permis¬ 
sible  and  add  to  the  sense  and  clarity 
of  the  regulations. 

In  addition.  NOAA  has  revised  sec¬ 
tion  923.62— Environmental  Assess¬ 
ment  to  reflect  changes  made  in  the 
Council  of  Environmental  Quality’s 
Final  Regulations  (FR,  Vol.  45,  No. 
230,  November  29,  1978)  on  the  con¬ 
tent  of  environmental  impact  state¬ 
ments. 

Discussion  of  Major  Issues  and 
NOAA  Response 

FORMAT  OF  THE  REGULATIONS 

A  number  of  reviewers  suggested 
that  the  format  in  the  Interim— Final 
Regulations  was  confusing.  These 
commentators  noted  that  “comments" 
frequently  were  separated  from  rele¬ 
vant  "requirements”  by  several  unre¬ 
lated  sections  and  that,  occasionally, 
requirements  were  found  in  "com¬ 
ments.”  Several  reviewers  suggested 
that  some  "comments”  contained  lan¬ 
guage  that  did  not  clarify  or  comple¬ 
ment  the  “requirements,”  and  that 
some  "comments”  contained  contra¬ 
dictory  or  confusing  language. 

In  keeping  with  the  intent  of  Execu¬ 
tive  Order  12044  (issued  March  23, 
1978)  to  keep  government  regulations 
clear  and  brief  and  in  response  to  the 
recommendations  of  commentators, 
NOAA  has  made  a  number  of  changes 
in  the  format  of  these  final  regula¬ 
tions.  Comments  related  to  a  particu¬ 
lar  requirement  have  been  placed 
under  the  requirement  and  are  clearly 
distinguished  from  the  requirement  by 
type  size.  General  comments  that 
relate  to  several  requirements  have 
been  clearly  labeled  as  such  and 
placed  after  the  entire  set  of  require¬ 
ments.  NOAA  has  endeavored  to  make 
the  regulations  clearer  and  more  un¬ 
derstandable  by  simplifying  the  length 
and  type  of  commentary.  A  number  of 
comments  have  been  rewritten,  consol¬ 
idated  or  deleted.  Where  appropriate, 
some  of  the  requirements  also  have 
been  rewritten  or  consolidated.  De¬ 
spite  these  changes  in  format,  relative¬ 
ly  few  substantive  changes  have  been 
made  in  the  requirements  for  program 
developmnent  and  approval.  Where 
substantive  changes  have  been  made, 
they  are  noted  in  this  preamble. 

ADEQUACY  OF  ENVIRONMENTAL 
PROTECTION 

Several  reviewers,  especially  environ¬ 
mental  groups,  questioned  the  degree 
to  which  the  regulations  provide  suffi¬ 
cient  assurance  that  resource  protec¬ 
tion  will  be  the  major  focus  of  state 
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coastal  management  programs.  A 
number  of  these  reviewers  objected  to 
the  emphasis  on  resource  management 
rather  than  on  resource  protection. 
These  commentators  were  concerned 
that  unless  the  regulations  were 
strengthened,  inadequate  programs 
would  qualify  for  Federal  approval. 

In  order  to  emphasize  resource  pro¬ 
tection,  one  reviewer  suggested  that 
the  regulations  contain  a  clear  state¬ 
ment  that  state  programs  would  be 
evaluated  in  light  of  the  primary  con¬ 
servation  thrust  of  the  Act,  and  rec¬ 
ommended  reinstating  language  that 
had  appeared  in  earlier  program  ap¬ 
proval  regulations. 

Some  commentators  requested  that 
the  determination  of  uses  subject  to 
the  management  program  be  based  on 
an  analysis  of  capability  and  suitabil¬ 
ity  of  coastal  resources  for  develop¬ 
ment,  and  on  analysis  of  the  impacts 
various  uses  may  have  on  these  re¬ 
sources. 

Other  reviewers  objected  to  the 
manner  in  which  NOAA  incorporated 
the  Executive  Orders  on  Wetlands 
(E.O.  11990)  and  Floodplains  (E.O 
11988)  into  the  Interim— Final  Regula¬ 
tions.  These  reviewers  suggested  that 
OCZM  specify  the  substantive  stand¬ 
ards  that  would  be  used  to  evaluate 
the  adequacy  of  state  coastal  pro¬ 
grams  in  this  regard. 

NOAA  Response:  While  the  Act  em¬ 
phasizes  resource  protection,  it  does 
not  exclude  resource  use  and  develop¬ 
ment  where  appropriate.  The  States 
are  given  the  responsibility  in  the  Act 
to  choose  the  appropriate  mix  between 
preservation  and  development  based 
on  requirements  for  consultation  with 
a  wide  variety  of  governmental  bodies, 
interest  groups  and  the  public.  A 
major  part  of  OCZM’s  review  involves 
an  assessment  of  the  appropriateness 
of  the  mix.  Nonetheless,  resource  pro¬ 
tection  can  be  given  greater  emphasis 
in  the  regulations,  while  still  recogniz¬ 
ing  appropriate  resource  use  and  de¬ 
velopment. 

Accordingly,  section  923.3(b),  con¬ 
taining  the  overall  policy  require¬ 
ments  on  which  OCZM  relies  most 
heavily  to  assure  adequate  resource 
protection  in  state  programs,  has  been 
rewritten  to  require  that  states  •  •  • 

“take  steps  to  assure  the  appropriate  pro¬ 
tection  of  those  significant  resources  and 
areas,  such  as  wetlands,  beaches  and 
dunes,  and  barrier  islands,  that  make  the 
state's  coastal  zone  a  unique,  vulnerable 
or  valuable  area.” 

In  response  to  the  suggestion  that  ca¬ 
pability  and  suitability  analyses  be  re¬ 
quired,  NOAA  does  not  find  any  statu¬ 
tory  language  or  legislative  history 
that  would  make  such  analyses  man¬ 
datory  nor  does  NOAA  believe  these 
are  or  need  be  the  sole  means  for  de¬ 
termining  use  permissibility. 


NOAA  has  revised  the  final  regula¬ 
tions  to  be  more  explicit  about  the 
types  of  policies  state  programs  must 
contain  in  order  to  be  responsive  to 
the  Executive  Orders  on  Wetlands  and 
Floodplains.  In  addition,  NOAA  has 
added  more  detailed  guidance  to  assist 
states  in  their  response  to  this  require¬ 
ment.  (See  §923.3(b)(2)(ii)  and  Com¬ 
ment) 

ADEQUATE  CONSIDERATION  OF  THE 
NATIONAL  INTEREST 

Comments  were  received  addressing 
two  major  issues  regarding  the  inter¬ 
pretation  of  section  306(c)(8)  of  the 
Act,  and  related  §  923.52  of  these  regu¬ 
lations,  having  to  do  with  (1)  how  the 
“national  interest”  is  defined,  and  (2) 
what  constitutes  “adequate  considera¬ 
tion”  of  this  interest.  Comments  of  a 
similar  or  identical  nature  have  been 
received  and  responded  to  in  previous 
publication  of  these  regulations.  (See 
Preamble  to  Interim— Final  Regula¬ 
tions  issued  March  1,  1978,  pages  8379- 
8380  and  8391-8393.  See  also  Notice  of 
Extension  of  Comment  Period  issued 
July  6,  1978,  pages  29107-29109.)  A  re¬ 
lated  concern  of  reviewers— the  rela¬ 
tionship  of  section  306(c)(8)  of  the  Act 
("national  interest”)  to  section 
306(e)(2)  (“uses  of  regional  benefit”)— 
is  discussed  in  connection  with  com¬ 
ments  on  “Uses  of  Regional  Benefit.” 

To  review  the  major  issues: 

(1)  The  determination  of  what  con¬ 
stitutes  a  facility  in  which  there  is  a 
national  interest  and  how  that  inter¬ 
est  is  defined  has  been  difficult  be¬ 
cause  the  statute  and  legislative  histo¬ 
ry  provide  little,  if  any,  guidance  on 
this  matter  and  because  numerous 
parties  involved  with  or  affected  by 
this  program  have  differed  greatly  as 
to  the  proper  interpretation. 

Some  reviewers  have  maintained 
that  there  is  a  single  national  interest 
for  any  particular  type  of  facility  and 
that  that  interest  is  defined  in  nation¬ 
al  legislation  relating  to  that  type  of 
facility.  Thus,  for  example,  the  nation¬ 
al  interest  in  interstate  highways 
would  be  defined  in  the  National 
Highways  Act. 

Others  have  suggested  that  the  na¬ 
tional  interest  in  a  particular  type  of 
facility  should  be  defined  by  those 
Federal  agencies  most  closely  associat¬ 
ed  with  the  facility.  Under  this  ap¬ 
proach,  as  an  example,  the  Depart¬ 
ment  of  Energy  and  the  Department 
of  the  Interior  would  define  the  na¬ 
tional  interest  in  energy  production 
and  transmission  facilities,  based  on 
their  legislatively  defined  missions. 

Still  others  have  suggested  that 
there  is  no  single  national  interest  as¬ 
sociated  with  a  particular  type  of  fa¬ 
cility;  rather  there  are  a  number  of  as¬ 
sociated,  sometimes  conflicting,  na¬ 
tional  interests.  As  an  example,  the 
national  interest  associated  with  pro¬ 


viding  interstate  transportation  facili¬ 
ties  would  include  the  need  for  effi¬ 
cient  and  economical  transportation 
modes  and  the  need  to  provide  this 
transportation  in  a  manner  that  recog¬ 
nizes  the  national  interest  in  preserv¬ 
ing  wetlands,  protecting  rare  and  en¬ 
dangered  species,  avoiding  develop¬ 
ment  of  floodplains,  etc. 

Some  have  maintained  that  it  is  the 
responsibility  solely  of  Federal  agen¬ 
cies  to  determine  what  constitutes  the 
national  interest  in  any  particular 
type  of  facility;  others  have  suggested 
that  this  determination  should  be  left 
to  the  States;  and  Still  others  have 
suggested  that  the  national  interest 
should  be  distilled  from  a  variety  of 
sources  including  local  governments, 
interest  groups  and  the  general  public 
as  well  as  Federal  and  state  agencies. 

NOAA  Response:  The  final  regula¬ 
tions  (section  923.52(c))  require  that, 
at  a  minimum.  States  solicit  views  on 
what  constitutes  the  national  interest 
in  particular  types  of  facilities  from 
Federal  agencies  most  directly  associ¬ 
ated  with  the  need  for  those  facilities. 
However,  the  final  regulations  ac¬ 
knowledge  (as  did  the  Inter im-Final 
Regulations)  that  there  can  be  several 
sources  which  may  specify  the  nation¬ 
al  interest  in  a  particular  facility. 
These  sources  may  include  Federal 
laws  and  legislation,  policy  statements 
from  the  President,  statements  from 
Federal  agencies,  and  plans,  reports  or 
studies  from  Federal,  State  or  inter¬ 
state  groups.  The  predominant  em¬ 
phasis  is  on  the  Federal  perspective 
and  input.  In  practice.  States  have 
tended  to  rely  on  statements  of  mis¬ 
sion  from  Federal  agencies  (when 
these  have  been  made  available  to  the 
States).  The  other  issue  related  to  the 
definition  of  facilities  is  the  extent  to 
which  resource  types  (such  as  wet¬ 
lands,  endangered  flora  and  fauna, 
historic  and  cultural  resources,  etc.) 
should  be  considered  “facilities,”  and 
the  national  interest  in  those  re¬ 
sources  considered  as  part  of  the  re¬ 
quirements  of  section  306(c)(8)  of  the 
Act.  This  issue  has  more  to  do  with 
what  constitutes  “adequate  considera¬ 
tion”  of  the  national  interest  than 
with  the  definition  of  facilities  and  is 
addressed  below  in  greater  detail  in 
the  discussion  of  what  constitutes 
“adequate  consideration”  of  the  na¬ 
tional  interest.  It  should  be  noted 
here,  however,  that  the  final  regula¬ 
tions  do  not  define  resources  as  “facili¬ 
ties”  for  which  the  national  interest 
must  be  considered. 

(2)  Once  the  relevant  national  inter¬ 
est  has  been  identified,  the  issue  re¬ 
mains  what  constitutes  adequate  con¬ 
sideration  thereof  on  the  part  of  a 
State. 

Some  have  suggested  that  accommo¬ 
dation  of  Federal  agency  views  of  the 
national  interest  should  constitute 
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adequate  consideration.  Others  have 
suggested  that  accommodation  of  the 
facility  itself  is  required  to  constitute 
adequate  consideration.  Other  com¬ 
mentators  have  suggested  that  ade¬ 
quate  consideration  requires  a  balanc¬ 
ing  of  the  national  interest  in  the  need 
for  a  particular  type  of  facility  with 
other  national  concerns  related  to  re¬ 
source  protection.  Still  others  have 
suggested  that  a  procedure  to  consider 
the  national  interest  must  be  set  forth 
specifically  in  State  legislation  in 
order  to  be  judged  adequate. 

NOAA  Response:  The  final  regula¬ 
tions  (see  §  923.52(c))  stipulate  that  in 
order  for  a  State’s  consideration  of  the 
national  interest  in  a  particular  type 
of  facility  to  be  deemed  adequate,  a 
State  must: 

(1)  Describe  the  national  interest  in 
the  planning  for  and  siting  of  facilities 
considered  during  program  develop¬ 
ment,  and  the  sources  relied  upon  for 
the  statement  of  national  interest; 

(2)  Indicate  how  and  where  the  con¬ 
sideration  of  this  national  interest  is 
reflected  in  the  substance  of  the  man¬ 
agement  program;  and 

(3)  Describe  a  process  for  continued 
consideration  of  the  national  interest 
in  particular  facilities  during  program 
implementation,  including  a  clear  and 
detailed  description  of  the  administra¬ 
tive  procedures  and  decision  points 
where  this  interest  will  be  considered. 

These  requirements  do  not  stipulate 
that  a  State  accommodate  the  nation¬ 
al  interest  in  a  particular  facility  to 
the  extent  of  assuring  that  such  facili¬ 
ties  will  be  sited  in  a  state’s  coastal 
zone.  They  do  assure,  however,  that 
there  is  a  procedure  during  both  pro¬ 
gram  development  and  program  imple¬ 
mentation  to  assess  the  national  inter¬ 
est  in  such  facilities  as  well  as  their  lo¬ 
cational  requirements.  The  regulations 
do  not  treat  resources  as  facilities  sub¬ 
ject  to  the  special  consideration  af¬ 
forded  facilities  by  section  306(c)(8)  of 
the  Act.  They  do,  however,  recognize 
that  natural  resource  considerations 
of  a  national  nature  can  and  should 
enter  into  the  assessment  of  the 
demand  for  and  locational  needs  of 
particular  types  of  facilities  (see 
§  923.52(c)(4)).  The  regulations  do  not 
require  the  procedure  for  considering 
the  national  interest  to  be  set  forth 
specifically  in  State  legislation.  They 
do,  however,  require  a  legally  enforce¬ 
able  basis  (either  in  State  legislation 
or  agency  rules  and  regulations)  for 
establishing  and  implementing  the 
procedure  for  national  interest  consid¬ 
eration  that  will  be  used  once  the 
management  program  is  approved. 

Reviewers  should  note  the  addition 
of  a  new  comment  to  §  923.52(c)(4) 
which  indicates  OCZM's  availability 
during  program  implementation  to 
assist  states  in  soliciting  relevant  Fed¬ 
eral  agency  views  regarding  the  na¬ 


tional  interest  in  a  particular  facility 
when  it  is  proposed  to  be  built  in  a 
State’s  coastal  zone. 

USES  OF  REGIONAL  BENEFIT 

NOAA  has  continued  to  receive  com¬ 
ments  regarding  two  basic  issues  relat¬ 
ed  to  section  306(e)(2)  of  the  Act,  and 
related  sections  §  923.13  and  §  923.43  of 
the  Interim-Final  Regulations,  dealing 
with  uses  of  regional  benefit.  These 
two  issues  have  to  do  with  (1)  whether 
facilities  in  which  there  is  a  national 
interest”  are  included  as  uses  of  re¬ 
gional  benefit  (URBs)  and  (2)  whether 
States  must  have  the  ability  to  over¬ 
ride  local  regulations  in  order  to  satis¬ 
fy  the  requirement  of  section  306(e)(2) 
that  local  regulations  “do  not  unrea¬ 
sonably  restrict  or  exclude  land  and 
water  uses  of  regional  benefit.”  These 
issues  have  been  raised  and  responded 
to  previously.  (See  same  pages  of  the 
Federal  Register  cited  in  connection 
with  comments  on  “Adequate  Consid¬ 
eration  of  the  National  Interest.”) 

(1)A  number  of  reviewers  continue 
to  maintain  that  facilities  referred  to 
in  section  306(cX8)  of  the  Act  should 
be  defined  by  regulation  to  be  uses  of 
regional  benefit  and  the  requirements 
of  sections  306  (c)(8)  and  (e)(2)  should 
be  read  in  conjunction. 

Others  have  expressed  the  view  that 
these  two  sections  of  the  Act  should 
not  be  read  in  conjunction  because 
they  are  derived  from  different  con¬ 
cerns  and  were  meant  to  address  dif¬ 
ferent  issues.  Accordingly,  they  were 
intended  as  separate  and  distinct  re¬ 
quirements.  Under  this  interpretation, 
consideration  of  the  national  interest 
is  seen  as  a  mechanism  to  assure 
States  consider  national  (or  multi¬ 
state)  impacts  and  benefits  of  major 
facilities.  The  URB  requirement  of 
section  306(e)(2)  of  the  Act  is  viewed 
as  being  similar  to  the  concept  of  “de¬ 
velopment  of  regional  benefit”  con¬ 
tained  in  Federal  land  use  legislation 
under  consideration  at  approximately 
the  same  time  the  Coastal  Zone  Man¬ 
agement  Act  was  being  considered  in 
1972.  In  the  Federal  land  use  legisla¬ 
tion,  the  area  of  benefit  is  defined  in 
terms  of  multilocality,  intrastate 
areas,  and  not  in  terms  of  national 
considerations.  The  “development  of 
regional  benefit”  concept  is  derived 
from  the  American  Law  Institute 
(ALI)  Model  Land  Development  Code. 

NOAA  Response:  These  Final  Regu¬ 
lations  (see  section  §  923.12(b)(1))  con¬ 
tain  requirements  similar  to  those  in 
the  Interim-Final  Regulations.  The  in¬ 
terpretation  of  URB  in  the  regulations 
is  similar  to  that  contained  in  the  ALI 
code.  There  is  no  statutory  language 
or  legislative  history  to  indicate  that 
sections  306  (c)(8)  and  (e)(2)  of  the  Act 
were  meant  to  be  read  in  conjunction 
nor  that  “national  interest”  facilities 
were  meant  to  be  URBs.  Accordingly, 


these  regulations  leave  it  to  States  to 
define  URBs,  using  multicounty  effect 
and  direct  and  significant  impact  on 
coastal  waters  as  suggested  criteria. 
The  option  is  left  to  States,  however, 
to  define  “national  interest”  facilities 
as  URBs  since  there  is  nothing  in  the 
Act  or  legislative  history  to  preclude 
such  option. 

Beyond  the  relationship  of  sections 
306  (c)(8)  and  (e)(2)  of  the  Act,  review¬ 
ers  have  questioned  whether  the  In¬ 
terim-Final  regulations  contained  ade¬ 
quate  criteria  for  defining  URBs.  Sec¬ 
tion  923.13(d)  of  the  Interim-Final 
Regulation  suggested  two  criteria  that 
could  be  used  to  identify  URBs:  (1) 
effect  on  more  than  one  unit  of  local 
government  (consistent  with  the  ALI 
Code)  and  (2)  direct  and  significant 
impact  on  coastal  waters  (consistent 
with  the  focus  in  the  Act  on  coastal 
waters).  In  the  July  6,  1978  Extension 
Notice,  NOAA  indicated  it  was  consid¬ 
ering  adding  two  other  criteria  to  iden¬ 
tify  URBs:  (1)  public  ownership 
(which  would  be  consistent  with  the 
ALI  commentary  on  the  Model  Land 
Development  Code)  and  (2)  coastal  de¬ 
pendency  (which  would  be  consistent 
with  the  focus  in  the  Act  on  the  inter¬ 
relationship  of  land  and  water). 

Several  reviewers  objected  to  the  ad¬ 
dition  of  these  criteria.  Some  suggest¬ 
ed  that  public  ownership  was  not  nec¬ 
essarily  synonymous  with  public  bene¬ 
fit;  others  that  the  concept  of  public 
ownership  was  too  restrictive  and  that 
rather,  the  criterion  should  be  based 
on  whether  a  use  was  subject  to  regu¬ 
lation  by  a  public  agency.  Some  sug¬ 
gested  that  coastal  dependency  was 
too  ambiguous;  others  objected  that  it 
was  without  statutory  benefit.  One  re¬ 
viewer  suggested  that  URBs  be  de¬ 
fined  as  uses  which  provide  income, 
services  or  improvements  in  environ¬ 
mental  quality  to  residents  of  more 
than  one  unit  of  local  government. 

NOAA  Response:  In  light  of  these 
comments,  NOAA  has  reconsidered 
and  rejected  the  addition  of  public 
ownership  and  coastal  dependency  as 
criteria  for  identifying  uses  of  regional 
benefit.  NOAA  also  has  rejected  regu¬ 
lation  by  a  public  agency  as  a  criterion 
as  being  too  broad.  Nor  does  NOAA 
feel  that  defining  URBs  as  uses  pro¬ 
viding  income,  services  or  improve¬ 
ments  in  environmental  quality  adds 
any  more  clarity  or  specificity  to  the 
guidance  contained  in  the  Interim- 
Final  Regulations  (now  part  of  the 
Comment  contained  in  §  923.12(b)(1)). 

(2)  Some  reviewers  have  maintained 
that  States  must  have  the  ability  to 
override  local  regulations  in  order  to 
be  able  to  meet  the  requirement  of 
section  306(e)(2)  of  the  Act  that  local 
regulations  not  unreasonably  exclude 
or  restrict  uses  of  regional  benefit. 

NOAA  Response:  Nothing  in  the 
statute  or  the  legislative  history  indi- 
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cates  that  a  State  override  was  intend¬ 
ed  as  the  sole  means  for  assuring  un¬ 
reasonable  local  restrictions  or  exclu¬ 
sions  not  occur.  The  Interim-Final 
Regulations  noted  at  least  4  other 
techniques  that  would  satisfy  this  re¬ 
quirement.  (See  §923.43(0  of  the  In¬ 
terim-Final  Regulations.)  None  of  the 
comments  received  on  these  other 
techniques  has  dissuaded  NOAA  that 
they  represent  satisfactory  responses 
to  the  requirements  of  section 
306(e)(2).  Accordingly,  the  require¬ 
ments  of  §  923.43  of  the  Interim-Final 
Regulations  have  not  been  changed 
(now  §  923.12(b)(2)  of  these  regula¬ 
tions). 

Readers  should  note  that  §§  923.13 
and  923.43  of  the  Interim-Final  Regu¬ 
lations  have  been  consolidated.  All  re¬ 
quirements  pertaining  to  URBs  may 
be  found  in  §  923.12  of  these  regula¬ 
tions. 

INCORPORATION  OF  MORE  STRINGENT 

STANDARDS  PURSUANT  TO  THE  CLEAN 

WATER  ACT  (CWA)  AND  CLEAN  AIR  ACT 

(CAA) 

A  number  of  commentators  contin¬ 
ued  to  express  concern  that  air  and 
water  quality  requirements  adopted  by 
a  State  or  locality  pursuant  to  the 
CWA  and  CAA  may  be  extremely 
broad  and  thereby  may  lead  to  preclu¬ 
sion  of  facilities  in  which  there  may  be 
a  national  interest.  These  concerns 
have  been  raised  and  responded  to  pre¬ 
viously.  (See  Preamble  to  Interim- 
Final  Regulations  issued  March  1, 
1978,  (43  FR  8378).  See  also  Notice  of 
Extension  of  Comment  Period  issued 
July  6.  1978  (43  FR  29106).) 

NOAA  Response:  To  date,  NOAA 
has  not  been  provided  with  any  exam¬ 
ples  where  incorporation  into  a  State’s 
coastal  management  program  of  more 
stringent  State  or  local  air  or  water 
pollution  control  standards  (adopted 
pursuant  to  the  CAA  or  CWA)  has  led 
to  the  preclusion  of  any  facilities  in 
which  there  may  be  a  national  inter¬ 
est. 

Moreover,  section  307(f)  of  the  Act 
clearly  states  that  “any  requirements 
established  by  the  CWA  or  CAA  or  by 
any  State  or  local  government  pursu¬ 
ant  to  such  Acts”  (emphasis  added) 
shall  be  the  air  and  water  pollution 
control  requirements  applicable  to  a 
State’s  coastal  management  program. 
Accordingly,  §923.45  of  these  regula¬ 
tions  continues  to  reflect  this  provi¬ 
sion  of  the  Act. 

AMENDMENTS  TO  APPROVED  STATE 
COASTAL  MANAGEMENT  PROGRAMS 

On  December  29.  1978,  NOAA  issued 
a  proposed  rule  (FR,  Vol.  43.  No.  251, 
pages  60949-60954)  revising  Subpart  I 
of  the  Interim-Final  Regulations.  Sub¬ 
part  I  defines  changes  to  approved 
State  management  programs,  proce¬ 
dures  for  incorporating  these  changes 


into  a  states  program,  and  establishes 
conditions  and  procedures  by  which 
administrative  funding  may  be  termi¬ 
nated  for  programmatic  reasons.  The 
proposed  rule  was  issued  to  provide  ad¬ 
ditional  opportunity  for  public  com¬ 
ments  on  changes  NOAA  proposed  in 
response  to  earlier  comments  on  this 
particularly  controversial  subpart  of 
the  regulations. 

By  the  close  of  the  comment  period 
on  January  29,  1979,  NOAA  has  re¬ 
ceived  comments  from  16  states 
(Alaska,  California,  Connecticut,  Geor¬ 
gia,  Louisiana,  Maine,  Massachusetts, 
Michigan,  Mississippi,  New  Hamp¬ 
shire,  New  Jersey,  New  York,  North 
Carolina,  Oregon,  Rhode  Island,  and 
Washington),  1  local  government  (An¬ 
chorage,  Alaska),  4  Federal  agencies 
(Department  of  the  Army  (Corps  of 
Engineers),  Department  of  Energy, 
Department  of  the  Interior,  and  De¬ 
partment  of  the  Navy),  6  groups  repre¬ 
senting  energy  interests  (American  Pe¬ 
troleum  Institute:  Exxon;  Mobil,  Rose. 
Schmidt,  Dixon,  Hasley  Whyte  and 
Hardesty;  Southern  California  Gas 
Company;  and  Tenneco),  and  3  groups 
representing  environmental  interests 
(Friends  of  the  Earth,  Natural  Re¬ 
sources  Defense  Council,  and  Natural 
Resources  Law  Institute). 

Comments  related  primarily  to  the 
following:  (1)  the  definition  of  amend¬ 
ments  (§  923.80(c)  of  the  proposed  reg¬ 
ulations);  (2)  whether  initial  state  ap¬ 
proval  of  local  coastal  programs 
should  be  treated  as  amendments 
(§  923.80(d)  of  the  proposed  regula¬ 
tions),  (3)  whether  changes  to  ap¬ 
proved  local  programs  should  be  treat¬ 
ed  as  amendments  (§  923.80(d)  of  the 
proposed  regulations),  and  (4)  whether 
notice  of  and  opportunity  to  comment 
on  routine  state  program  implementa¬ 
tion  should  be  provided  (§923.84  of 
the  proposed  regulations).  A  discus¬ 
sion  of  the  comments  and  NOAA’s  re¬ 
sponse  follows: 

(1)  Definition  of  Amendments.  A 
number  of  comments  were  received 
that  the  definition  of  amendments 
(§  923.80(c))  was  too  narrow. 

(a)  A  number  of  reviewers  were  con¬ 
cerned  that  the  language  of  §  923.80(c) 
indicated  only  changes  in  policies  or 
authorities  related  to  boundaries,  uses 
subject  to  management,  criteria  or 
procedures  for  designating  areas  of 
particular  concern  (APCs)  or  Areas  for 
Preservation  or  Restoration  (APRs), 
and  consideration  of  the  national  in¬ 
terest  would  constitute  amendments 
but  that  actual  boundary  changes  or 
deletions  of  APCs  would  not  constitute 
amendments. 

Relatedly,  two  reviewers  were  con¬ 
cerned  that  if  the  intent  was  to  cover 
actual  changes,  potentially  minor 
boundary  alterations  would  be  subject 
to  an  unnecessary  and  burdensome 
amendment  process. 


NOAA  Response:  NOAA  did  not 
intend  proposed  §  923.80(c)  to  be  con¬ 
strued  narrowly.  The  purpose  of  the 
amendment  provision  is  to  insure  that 
all  major  program  changes  are  subject 
to  public  review  before  their  adoption 
as  part  of  a  State’s  approved  manage¬ 
ment  program.  NOAA  agrees  that  the 
language  of  proposed  §  923.80(c)  is  am¬ 
biguous  as  to  whether  actual  changes 
to  the  above  are  covered. 

Accordingly  §  923.80(c)  has  been  re¬ 
written  to  clarify  that  amendments 
are  substantial  changes  in,  or  substan¬ 
tial  changes  to  enforceable  policies  or 
authorities  related  to: 

(1)  Boundaries; 

(2)  Uses  subject  to  the  management 
program;  (3)  Criteria  or  procedures  for 
designating  or  managing  areas  of  par¬ 
ticular  concern  or  areas  for  preserva¬ 
tion  or  restoration;  and 

(4)  Consideration  of  the  national  in¬ 
terest  involved  in  the  planning  for. 
and  in  the  siting  of,  facilities  which 
are  necessary  to  meet  requirements 
which  are  other  than  local  in  nature. 

The  term  “substantial  changes  in,” 
has  been  added  to  assure  that  major, 
substantive  changes  to  a  management 
program  will  be  accorded  the  benefit 
of  a  full  review.  Under  this  definition, 
for  example,  the  deletion  of  a  APC, 
originally  included  as  part  of  a  State’s 
approved  management  program,  would 
represent  a  substantial  change  in  the 
criteria  or  procedures  for  managing 
that  APC.  Similarly,  designation  of  a 
new  special  management  area,  with 
new  management  controls  applied  as  a 
result  of  designation,  that  had  not 
been  identified  as  part  of  the  approved 
program,  would  represent  an  amend¬ 
ment.  However,  where  a  State’s  man¬ 
agement  program  includes  procedures 
for  APC  designation  and  what  man¬ 
agement  will  occur  as  a  result  of  desig¬ 
nation  and  these  are  approved  by  the 
Assistant  Administrator  as  part  of  the 
State’s  program,  such  designations  will 
constitute  routine  program  implemen¬ 
tation. 

(b)  One  reviewer  maintained  that 
the  energy  facility  planning  process 
(required  pursuant  to  section  305(b)(8) 
of  the  Act)  should  be  acknowledged  as 
amendments  to  approved  programs. 

NOAA  Response:  NOAA  concurs 
that  the  energy  facility  planning  proc¬ 
ess  (§923.13)  as  well  as  shorefront 
access  and  protection  planning 
(§923.24),  and  shoreline  erosion/miti¬ 
gation  planning  (§923.25)  (required 
pursuant  to  sections  305(b)  (7)  and 
(9)),  respectfully  constitute  amend¬ 
ments,  because  section  306(g)  of  the 
Act  mandates  that  they  be  treated  as 
such.  NOAA  has  not  included  the 
planning  elements  as  amendments  in 
the  Final  Regulations  because  they  al¬ 
ready  are  being  processed  as  amend¬ 
ments  under  procedures  contained  in 
the  Interim-Final  regulations  and 
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therefore  will  not  come  up  as  amend¬ 
ments  under  the  Final  Regulations. 
Any  future  changes  states  may  make 
to  these  planning  processes  will  be 
treated  as  amendments  if  these 
changes  result  in  any  of  the  substan¬ 
tial  changes  defined  in  §  923.80(c). 
These  procedures  will  apply  to  pro¬ 
gram  changes  initiated  after  the  effec¬ 
tive  date  of  these  regulations. 

(c)  Several  reviewers  suggested  that 
changes  in  uses  of  regional  benefit 
(URBs),  federal  consistency  proce¬ 
dures,  and  APC/APR  designations  be 
included  in  §  923.80(c)  as  criteria  for 
triggering  the  amendment  process. 
Other  reviewers  suggested  the  addi¬ 
tion  of  items  such  as  changes  in  the 
rate  of  accomplishing  program  goals 
and  objectives. 

NOAA  Response:  The  addition  of  a 
special  category  for  uses  of  regional 
benefit  (URBs)  is  unnecessary  as  these 
represent  uses  subject  to  the  manage¬ 
ment  program  and  already  are  covered 
by  §  923.80(c)(2).  As  further  clarifica¬ 
tion  that  URBs  are  included  as  uses 
subject  to  management,  NOAA  has 
added  a  new  paragraph  (D)  to 
§  923.82(a)(l)(ii)  to  indicate  that 
amendments  pertaining  to  uses  sub¬ 
ject  to  management  will  be  reviewed 
to  determine  that  any  amendments  re¬ 
lated  thereto  continue  to  identify 
URBs  and  method(s)  for  assuring  local 
regulations  do  not  unreasonably  re¬ 
strict  or  exclude  such  uses. 

NOAA  has  not  added  changes  in 
Federal  consistency  procedures  as  pro¬ 
gram  amendments  because  any  sub¬ 
stantive  changes  that  would  affect 
consistency  determinations  already 
are  covered  by  the  items  listed  in 
§  923.80(c).  In  addition,  procedures  for 
making  consistency  determinations 
are  covered  by  other  NOAA  regula¬ 
tions  (15  CFR  Part  930). 

The  concern  about  APCs/APRs  has 
been  addressed  by  changing  the  lan¬ 
guage  in  §  923.80(c)  to  address  “sub¬ 
stantial  changes  in”  and  by  adding  the 
word  “managing”  to  §  923.80(c)(3). 

NOAA  feels  a  number  of  items  sug¬ 
gested  as  amendments  by  reviewers, 
such  as  changes  in  rate  of  accomplish¬ 
ing  program  goals  and  objectives  or  or¬ 
ganizational  changes,  are  addressed 
more  appropriately  as  part  of  the  con¬ 
tinuing  review  and  evaluation  of  ap¬ 
proved  State  programs,  required  by 
section  312  of  the  Act.  Issues  related 
to  continuing  program  review  and 
evaluation  will  be  addressed  by  NOAA 
in  separate  regulations.  These  will  be 
issued  as  a  proposed  rule  in  the  Feder¬ 
al  Register  in  order  to  assure  full  op¬ 
portunity  for  public  review  and  com¬ 
ment. 

(2)  Initial  Approval  of  Local  Land 
Use  Programs.  Of  the  sixteen  States 
that  commented  on  the  proposed  regu¬ 
lations,  fifteen  took  major  exception 
with  proposed  §  923.80(d)  which  would 


have  required  local  coastal  programs 
developed  pursuant  to  section 
306(e)(1)(A)  of  the  Act  to  be  incorpo¬ 
rated  into  a  State's  management  pro¬ 
gram  as  amendments. 

A  number  of  State  reviewers  pointed 
out  that,  as  part  of  the  requirements 
for  approval  for  a  State  employing 
control  technique  A,  the  program 
must  contain  specific  policies,  stand¬ 
ards  and  criteria— including  those  cov¬ 
ering  local  programs— that  meet  the 
requirements  of  §923.3.  Accordingly 
when  the  Assistant  Administrator  ap¬ 
proves  a  State  program,  he/she  is  indi¬ 
cating  that  the  program— including 
policies,  standards  and  criteria  govern¬ 
ing  local  program  development— are 
sufficiently  complete  and  specific  to 
indicate  that  the  range  of  what  these 
local  programs  will  cover  is  acceptable. 
In  addition  §  923.42(c)(4)  of  the  regula¬ 
tions  require  that  States  using  control 
technique  A  include,  as  part  of  their 
approved  program  procedures,  a 
number  of  different  opportunities  for 
the  public  and  government  agencies  to 
be  involved  in  the  development  of 
local  programs  and  their  approval  at 
the  State  level.  In  light  of  these  exist¬ 
ing  requirements,  State  reviewers  felt 
treating  initial  approval  of  mandated 
local  programs  would  be  duplicative, 
extremely  expensive,  time  delaying,  an 
extraordinary  administrative  burden 
(given  the  number  of  local  coastal  pro¬ 
grams  that  would  be  subject  to  the 
amendment  procedure)  and  counter¬ 
productive  to  implementation  of  sound 
and  efficient  coastal  management 
practices.  Most  State  reviewers  recom¬ 
mended  that  adoption  of  local  coastal 
programs  be  treated  as  routine  pro¬ 
gram  implementation. 

On  the  other  hand,  reviewers  repre¬ 
senting  Federal  agencies,  the  energy 
industry,  and  environmental  interests 
supported  the  treatment  of  initial 
local  program  adoption  as  amend¬ 
ments. 

NOAA  Response:  NOAA  concurs 
with  the  analysis  of  State  commenta¬ 
tors  that  there  is  nothing  in  the  Act 
that  indicates  State  approval  of  local 
programs  should  be  held  to  different 
standards  than  other  major  program 
changes,  especially  in  light  of  the  fact 
that  States  using  control  technique  A 
must  meet  the  requirements  of 
§  923.42(c).  NOAA  also  is  concerned 
about  the  tremendous  and  unneces¬ 
sary  administrative  burden  proposed 
§  923.80(d)  could  place  on  State  and 
local  governments.  NOAA  does  not 
agree,  however,  that  local  program  ap¬ 
proval  always  would  constitute  routine 
program  implementation. 

Incorporation  of  State  approved 
local  management  programs  should  be 
held  to  the  same  standards  as  any 
other  major  program  changes  (defined 
in  §  923.80(c)).  Accordingly,  when  in¬ 
corporation  of  a  State  approved  local 


program  will  result  in  any  of  the 
changes  defined  in  §  923.80(c),  these 
will  be  treated  as  amendments  to 
State’s  approved  management  pro¬ 
gram.  Thus,  for  example,  the  process 
for  local  program  development  in 
Alaska  may  result  in  substantial 
changes  in  the  approved  State  coastal 
zone  management  boundary  or  in  uses 
of  State  concern.  Where  this  occurs, 
such  changes  will  constitute  amend¬ 
ments  and  be  processed  as  such. 
Where  adoption  of  local  programs 
does  not  result  in  the  changes  de¬ 
scribed  in  §  923.80(c),  this  will  consti¬ 
tute  routine  program  implementation, 
subject  to  the  notice  requirements 
contained  in  §  923.84(b)  (2)  and  (4). 

Accordingly,  proposed  §  923.80(d)— 
which  dealt  with  local  program  incor¬ 
poration  as  a  separate  item— has  been 
deleted  since  incorporation  of  local 
programs  now  is  subject  to  the  re¬ 
quirements  of  §  923.80(c). 

(3)  Subsequent  Changes  to  Local 
Programs.  A  number  of  commentators 
objected  to  the  provision  in  proposed 
§  923.80(d)  which  would  have  exempt¬ 
ed  subsequent  changes  to  local  man¬ 
agement  programs  from  the  amend¬ 
ment  process.  These  reviewers  suggest¬ 
ed  that  changes  in  local  programs  po¬ 
tentially  could  result  in  major  changes 
into  a  State’s  approved  program. 

NOAA  Response:  NOAA  concurs 
with  these  reviewers.  Subsequent 
changes  to  local  programs  that  result 
in  any  of  the  changes  contained  in 
§  923.80(c)  will  be  treated  as  amend¬ 
ments.  Accordingly,  §  923.80(d)  of  the 
proposed  regulations  has  been  deleted. 

(4)  Routine  Program  Implementa¬ 
tion.  The  majority  of  reviewers  sup¬ 
ported  the  concept  of  routine  program 
implementation.  Some  expressed  con¬ 
cern  regarding  the  opportunity  for 
comment,  particularly  as  it  relates  to 
federal  review. 

NOAA  Response:  NOAA  appreciates 
this  concern  and  has  added  a  new 
§  923.84(b)(2)  which  requires  States  to 
provide  notice  to  the  general  public 
and  affected  parties,  including  local 
governments.  State  agencies  and  re¬ 
gional  offices  of  Federal  agencies,  of 
the  proposed  routine  program  imple¬ 
mentation  action  at  the  same  time 
OCZM  is  notified.  In  addition,  routine 
program  implementation  is  subject  to— 
serious  disagreement  on  the  part  of 
Federal  agencies  and  the  mediation 
provisions  of  §  923.54.  It  also  should  be 
noted  that  §  923.82(c)(2)(H)  has  been 
altered  to  emphasize  that  all  com¬ 
ments  will  be  considered  by  the  Assist¬ 
ant  Administrator  in  making  a  deci¬ 
sion  on  whether  to  approve  an  amend¬ 
ment. 

Having  considered  the  comments  re¬ 
ceived  and  other  relevant  information, 
there  are  adopted  below  final  regula¬ 
tions  regarding  the  development  and 
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approval  of  State  coastal  management 
programs. 

Dated:  March  16, 1979. 

R.  L.  Carnahan, 
Acting  Assistant  Administrator 
for  Administration. 

15  CFR  is  amended  by  revising  Part 
923  to  read  as  follows: 

Subpart  A — General 

Sec. 

923.1  Purpose.  ^ 

923.2  Definitions. 

923.3  General  requirements. 

Subpart  & — Utet  Subject  to  Management 

923.10  General. 

923.11  Uses  subject  to  management. 

923.12  Uses  of  regional  benefit. 

923.13  Energy  facility  planning  process. 

Subpart  C — Special  Management  Areas 

923.20  General. 

923.21  Areas  of  particular  concern. 

923.22  Areas  for  preservation  or  restora¬ 
tion. 

923.23  Other  areas  of  particular  concern. 

923.24  Shorefront  access  and  protection 
planning. 

923.25  Shoreline  erosion/mitigation  plan¬ 
ning. 

Subpart  D — Boundaries 

923.30  General. 

923.31  Inland  boundaries. 

923.32  Seaward  boundaries. 

923.33  Excluded  lands. 

923.34  Interstate  boundaries. 

Subpart  E — Authorities  and  Organization 

923.40  General. 

923.41  Identification  of  authorities. 

923.42  State  establishment  of  criteria  and 
standards  for  local  implementation— 
Technique  A. 

923.43  Direct  State  land  and  water  use 
planning  and  regulation— Technique  B. 

923.44  State  review  on  a  case-by-case  basis 
of  actions  affecting  land  and  water  uses 
subject  to  the  management  program— 
Technique  C. 

923.45  Air  and  water  pollution  control  re¬ 
quirements. 

923.46  Organizational  structure. 

923.47  Designated  State  agency. 

923.48  Documentation. 

Subpart  F — Coordination,  Public  Involvomont 
and  National  Interest 

923.50  General. 

923.51  Federal-State  consultation. 

923.52  Consideration  of  the  national  inter¬ 
est  in  facilities. 

923.53  Federal  consistency  procedures. 

923.54  Mediation. 

923.55  Full  participation  by  State  and  local 
governments,  interested  parties,  and  the 
general  public. 

923.56  Plan  coordination. 

923.57  Continuing  consultation. 

923.58  Public  hearings. 

Subpart  G — Miscellaneous 

923.60  General. 

923.61  Segmentation. 

923.62  Environmental  assessment. 
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Subpart  H — Review/ Approval  Procedures 

923.70  General. 

923.71  Recommended  format  for  program 
submission. 

923.72  Review/approval  procedures. 

923.73  Miscellaneous. 

923.74  Preliminary  approval. 

923.75  Requirements  for  preliminary  ap¬ 
proval. 

923.76  Preliminary  review/approval  proce¬ 
dures. 

Subpart  I — Amendments  to  and  Termination  of 
Approved  Management  Programs 

923.80  General. 

923.81  Requests  for  amendments. 

923.82  Amendment  review/approval  proce¬ 
dures. 

923.83  Mediation  of  amendments. 

923.84  Routine  program  implementation. 

923.85  Termination  and  withdrawal  of  ad¬ 
ministrative  funding. 

Subpart  J — Applications  for  Program 
Development  or  Implementation  Grants 

923.90  General. 

923.91  State  responsibility. 

923.92  Allocation. 

923.93  Geographic  segments. 

923.94  Eligible  implementation  costs. 

923.95  Application  for  initial  program  de¬ 
velopment  or  implementation  grants. 

923.96  Applications  for  subsequent  pro¬ 
gram  development  grants. 

923.97  Applications  for  subsequent  pro¬ 
gram  implementation  grants. 

923.98  Applications  for  preliminary  ap¬ 
proval  grants. 

923.99  Approval  of  applications. 

923.100  Grant  amendments. 

Authority:  Secs.  305,  306,  307  and  312, 
Coastal  Zone  Management  Act  of  1972,  as 
amended.  Pub.  L.  92-583,  86  Stat.  1280,  as 
amended  by  Pub.  L.  94-370,  90  Stat.  1013  (16 
U.S.C.  1451  et  seq.). 

Subpart  A — General 

§923.1  Purpose. 

(a)  The  primary  purpose  of  these 
regulations  is  to  set  forth  the  require¬ 
ments  for  State  coastal  management 
program  approval  by  the  Assistant  Ad¬ 
ministrator  for  Coastal  Zone  Manage¬ 
ment  pursuant  to  the  Coastal  Zone 
Management  Act  of  1972,  as  amended 
(hereafter,  the  Act).  Also,  included  In 
these  regulations  are  the  grant  appli¬ 
cation  procedures  for  program  devel¬ 
opment  and  program  implementation 
funds  (pursuant  to  sections  305  and 
306  of  the  Act,  respectively);  and  con¬ 
ditions  under  which  grants  may  be  ter¬ 
minated. 

(b)  Sections  305,  306,  and  307  of  the 
Act  set  forth  requirements  which  must 
be  fulfilled  as  a  condition  of  program 
approval.  The  specifics  of  these  re¬ 
quirements  are  set  forth  below  under 
the  following  headings:  General  Re¬ 
quirements;  Uses  Subject  to  Manage¬ 
ment;  Special  Management  Areas; 
Boundaries;  Authorities  and  Organiza¬ 
tion;  Coordination,  Public  Involve¬ 
ment  and  National  Interest;  and.  Mis¬ 
cellaneous.  All  relevant  sections  of  the 


Act  are  dealt  with  under  one  of  these 
groupings,  but  not  necessarily  in  the 
order  in  which  they  appear  in  the  Act. 

(c)  In  summary,  the  requirements 
for  program  approval  are  that  a  State 
develop  a  management  program  that: 

(1)  Identifies  and  evaluates  those 
coastal  resources  recognized  in  the  Act 
as  requiring  management  or  protec¬ 
tion  by  the  State; 

(2)  Reexamines  existing  policies  or 
develops  new  policies  to  manage  these 
resources.  These  policies  must  be  spe¬ 
cific,  comprehensive,  and  enforceable; 

(3)  Determines  specific  use  and  spe¬ 
cial  geographic  areas  that  are  to  be 
subject  to  the  management  program, 
based  on  the  nature  of  identified 
coastal  concerns; 

(4)  Identifies  the  inland  and  seaward 
areas  subject  to  the  management  pro¬ 
gram; 

(5)  Provides  for  the  consideration  of 
the  national  interest  in  the  planning 
for  and  siting  of  facilities  that  meet 
more  than  local  requirements;  and 

(6)  Includes  sufficient  legal  authori¬ 
ties  and  organizational  arrangements 
to  implement  the  program  and  to 
ensure  conformance  to  it.  In  arriving 
at  these  elements  of  the  management 
program.  States  are  obliged  to  follow 
an  open  process  which  involves  provid¬ 
ing  information  to  and  considering  the 
interests  of  the  general  public,  special 
interest  groups,  local  governments, 
and  regional.  State,  interstate,  and 
Federal  agencies. 

(d)  These  regulations  revise,  consoli¬ 
date,  and  supersede  the  following  sets 
of  existing  regulations  and  guidance 
related  to  management  program  devel¬ 
opment  and  approval: 

(1)  Interim— Final  Program  Develop¬ 
ment  and  Approval  Regulations  pub¬ 
lished  March  1,  1978  (15  CFR  Part 
923)  published  in  the  Federal  Regis¬ 
ter  on  March  1,  1978,  dealing  with  all 
sections  305  and  306  program  develop¬ 
ment  and  approval  requirements; 

(2)  Final  Coastal  Zone  Management 
Program  Development  Regulations  (15 
CFR  Part  920)  published  in  the  Feder¬ 
al  Register  on  April  29,  1977,  dealing 
with  section  305  program  develop¬ 
ment.  preliminary  approval  and  grant 
applications; 

(3)  Proposed  Coastal  Zone  Manage¬ 
ment  Program  Approval  Regulations 
Amendments  (15  CFR  Part  923)  pub¬ 
lished  in  the  Federal  Register  on  De¬ 
cember  30,  1976,  dealing  with  subsec¬ 
tions  306(c)(2)(B),  306(g),  and  312  of 
the  Act  having  to  do  with  a  continuing 
state-local  consultation  mechanism, 
changes  to  approved  management  pro¬ 
grams.  and  termination  and  withdraw¬ 
al  of  funding  of  approved  management 
programs; 

(4)  Final  Coastal  Zone  Management 
Program  Approval  Regulations 
amendment  (15  CFR  Part  923)  pub¬ 
lished  in  the  Federal  Register  on  No- 
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vember  2,  1976,  dealing  with  subsec¬ 
tion  306(h)  of  the  Act  having  to  do 
with  island  segments; 

(5)  The  "Threshold  Papers,”  infor¬ 
mal  guidance  papers  issued  by  Office 
of  Coastal  Zone  Management  (OCZM) 
in  December  1975,  but  never  published 
in  the  Federal  Register; 

(6)  Interim  Coastal  Zone  Manage¬ 
ment  Federal-State  Consultation  Reg¬ 
ulations  (15  CFR  Part  925)  published 
in  the  Federal  Register  on  February 
2,  1975,  dealing  with  subsections  307 
(b)  and  (h)  of  the  Act  which  deal  with 
federal  consultation,  review  and  ap¬ 
proval  procedures,  and  mediation 
during  program  development  and  pre¬ 
liminary  approval;  and 

(7)  Final  Coastal  Zone  Management 
Program  Approval  Regulations  (15 
CFR  Part  923)  published  in  the  Feder¬ 
al  Register  on  January  9,  1975,  deal¬ 
ing  with  section  306  program  approval 
requirements. 

(e)  Each  subpart  of  the  regulations 
is  organized  as  follows: 

(1)  An  introductory  section  describ¬ 
ing  which  subsections  of  the  Act  are 
addressed  in  the  subpart; 

(2)  Relevant  statutory  citations; 

(3)  The  requirements.  Where  com¬ 
ments  are  included  among  the  require¬ 
ments,  they  are  clearly  distinguished 
by  label  and  type  face  from  the  re¬ 
quirements.  Comments  on  individual 
requirements  are  included  for  the  pur¬ 
pose  of  providing  a  clearer  under¬ 
standing  of  acceptable  or  recommend¬ 
ed  ways  to  meet  the  requirement;  and 

(4)  General  commentary  applicable 
to  all  the  requirements. 

(f)  While  states  must  meet  the  re¬ 
quirements  of  these  regulations,  their 
presentation— either  to  the  Assistant 
Administrator  or  to  the  public— need 
not  be  in  the  order  or  terminology 
used  herein.  (See  §923.71  for  further 
discussion  of  the  program  submission 
format.) 

§  923.2  Definitions. 

(a)  The  term  “Act”  means  the  Coast¬ 
al  Zone  Management  Act  of  1972,  as 
amended. 

(b)  The  term  “Secretary”  means  the 
Secretary  of  Commerce  and  his/her 
designee.  With  the  exception  of  the 
mediation  functions  discussed  in 
§  923.54,  all  functions  of  the  Act  have 
been  vested  in  the  Assistant  Adminis¬ 
trator  for  Coastal  Zone  Management 
based  on  duly  executed  delegations  of 
authority  from  the  Secretary  to  the 
Administrator  of  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  by  Department  of  Commerce 
Organizational  Order  25-5A,  and  from 
the  Administrator  to  the  Assistant  Ad¬ 
ministrator  for  Coastal  Zone  Manag- 
ment  by  NOAA  Circular  78-14. 

(c)  The  term  “Assistant  Administra¬ 
tor”  means  the  Assistant  Administra¬ 
tor  for  Costal  Zone  Management,  Na¬ 


tional  Oceanic  and  Atmospheric  Ad¬ 
ministration,  U.S.  Department  of 
Commerce. 

(dXl)  The  term  “relevant  Federal 
agencies”  means  those  Federal  agen¬ 
cies  with  programs,  activities,  projects, 
regulatory,  financing,  or  other  assist¬ 
ance  responsibilities  in  the  following 
fields  which  could  impact  or  affect  a 
State’s  coastal  zone: 

(1)  Energy  production  or  transmis¬ 
sion, 

(ii)  Recreation  of  a  more  than  local 
nature, 

(iii)  Transportation, 

(iv)  Production  of  food  and  fiber, 

(v)  Preservation  of  life  and  property, 

(vi)  National  defense, 

(vii)  Historic,  cultural,  aesthetic,  and 
conservation  values, 

(viii)  Mineral  resources  and  extrac¬ 
tion,  and 

(ix)  Pollution  abatement  and  con¬ 
trol. 

(2)  The  following  are  defined  as  rele¬ 
vant  Federal  agencies: 

Department  of  Agriculture; 
Department  of  Commerce; 

Department  of  Defense; 

Department  of  Energy; 

Department  of  Health,  Education,  and 

Welfare; 

Department  of  Housing  and  Urban 

Development; 

Department  of  the  Interior; 
Department  of  Transportation; 
Environmental  Protection  Agency; 
Federal  Energy  Regulatory  Commis¬ 
sion; 

General  Services  Administration; 
Nuclear  Regulatory  Commission. 

t  Comment  Should  governmental  reorga¬ 
nization  occur,  relevant  Federal  agencies 
shall  be  those  with  programs,  activities,  pro¬ 
jects  or  responsibilities  in  the  fields  cited 
above.  States  should  include  other  Federal 
agencies  as  appropriate  to  their  program  de¬ 
velopment  or  implementation  efforts.] 

(e)  The  term  “Federal  agencies  prin¬ 
cipally  affected”  shall  mean  the  same 
as  “relevant  Federal  agencies.”  The 
Assistant  Administrator  may  expand 
upon  the  term  for  purposes  of  review¬ 
ing  the  management  program  and  en¬ 
vironmental  impact  statement. 

(f)  The  term  “Coastal  State”  means 
a  State  of  the  United  States  in,  or  bor¬ 
dering  on,  the  Atlantic,  Pacific,  or 
Arctic  Ocean,  the  Gulf  of  Mexico, 
Long  Island  Sound,  or  one  or  more  of 
the  Great  Lakes.  Pursuant  to  section 
304(3)  of  the  Act,  the  term  also  in¬ 
cludes  Puerto  Rico,  the  Virgin  Islands, 
Guam,  and  American  Samoa.  Pursu¬ 
ant  to  section  703  of  the  Covenant  to 
Establish  a  Commonwealth  of  the 
Northern  Mariana  Islands  in  Political 
Union  with  the  United  States  of  Amer¬ 
ica,  the  term  also  includes  the  North¬ 
ern  Marianas. 

(g)  The  term  “management  pro¬ 
gram”  includes,  but  is  not  limited  to,  a 
comprehensive  statement  in  words. 


maps,  illustrations,  or  other  media  of 
communication,  prepared  and  adopted 
by  the  State  in  accordance  with  the 
provisions  of  this  title,  setting  forth 
objectives,  policies,  and  standards  to 
guide  public  and  private  uses  of  lands 
and  waters  in  the  coastal  zone.  The 
management  program  shall  include  an 
articulation  of  enforceable  policies  and 
citation  of  authorities  providing  this 
enforceability. 

(h)  The  following  terms,  as  used  in 
these  regulations,  have  the  same  defi¬ 
nition  as  provided  in  section  304  of  the 
Act: 

(1)  Coastal  zone,* 

(2)  Coastal  waters, 

(3)  Estuary, 

(4)  Land  use. 

(i)  The  term  "grant”  means  a  finan¬ 
cial  assistance  instrumment  and  refers 
to  both  grants  and  cooperative  agree¬ 
ments. 

§  923.3  General  requirements. 

(a)  Statutory  Citations,  Subsection 
306(c)(1): 

Prior  to  granting  approval  of  a  manage¬ 
ment  program  submitted  by  a  coastal  state, 
the  Secretary  shall  find  that:  (1)  the  State 
had  developed  and  adopted  a  management 
program  for  Its  coastal  zone  •  •  •  which  is 
adequate  to  carry  out  the  purposes  of  this 
title  and  is  consistent  with  the  policy  de¬ 
clared  in  section  303  of  this  title. 

Section  302: 

The  Congress  finds  that— 

(a)  There  is  a  national  interest  in  the  ef¬ 
fective  management,  beneficial  use,  protec¬ 
tion,  and  develpment  of  the  coastal  zone. 

(b)  The  coastal  zone  is  rich  in  a  variety  of 
natural,  commercial,  recreational,  industri¬ 
al,  and  aesthetic  resoures  of  immediate  and 
potential  value  to  the  present  and  future 
well-being  of  the  Nation; 

(c)  The  increasing  and  competing  de¬ 
mands  upon  the  lands  and  waters  of  our 
coastal  zone  occasioned  by  population 
growth  and  economic  development,  includ¬ 
ing  requirements  for  industry,  commerce, 
residential  development,  recreation,  extrac¬ 
tion  of  mineral  resources  and  fossil  fuels, 
transportation  and  navigation,  waste  dispos¬ 
al,  and  harvesting  of  fish,  shellfish,  and 
other  living  marine  resources,  have  resulted 
in  the  loss  of  living  marine  resources,  wild¬ 
life,  nutrient-rich  areas,  permanent  and  ad¬ 
verse  changes  to  ecological  systems,  decreas¬ 
ing  open  space  for  public  use,  and  shoreline 
erosion; 

(d)  The  coastal  zone,  and  the  fish,  shell¬ 
fish.  other  living  marine  resources,  and  wild¬ 
life  therein,  are  ecologically  fragile  and  con¬ 
sequently  extremely  vulnerable  to  destruc¬ 
tion  by  man’s  alterations; 

(e)  Important  ecological,  cultural,  hos- 
toric,  and  aesthetic  values  in  the  coastal 
zone  which  are  essential  to  the  well-being  of 
all  citizens  are  being  irretrievably  damaged 
or  lost; 

(f)  Special  natural  and  scenic  characteris¬ 
tics  are  being  damaged  by  ill-planned  devel¬ 
opment  that  threatens  these  values; 

(g)  In  light  of  competing  demands  and  the 
urgent  need  to  protect  and  to  give  high  pri¬ 
ority  to  natural  systems  in  the  coastal  zone, 
present  state  and  local  institutional  ar- 
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rangements  for  planning  and  regulating 
land  and  water  uses  in  such  areas  are  inad¬ 
equate;  and 

(h)  The  key  to  more  effective  protection 
and  use  of  the  land  and  water  resources  of 
the  coastal  zone  is  to  encourage  the  states 
to  exercise  their  full  authority  over  the 
lands  and  waters  in  the  coastal  zone  by  as¬ 
sisting  the  states,  in  cooperation  with  Feder¬ 
al  and  local  governments  and  other  vitally 
affected  interests,  in  developing  land  and 
water  use  programs  for  the  coastal  zone,  in¬ 
cluding  unified  policies,  criteria,  standards, 
methods,  and  processes  for  dealing  with 
land  and  water  use  decisions  of  more  than 
local  significance. 

(i)  The  national  objective  of  attaining  a 
greater  degree  of  energy  self-sufficiency 
would  be  advanced  by  providing  Federal  fi¬ 
nancial  assistance  to  meet  State  and  local 
needs  resulting  from  new  or  expanded 
energy  activity  in  or  affecting  the  coastal 
zone. 

Section  303: 

The  Congress  finds  and  declares  that  it  is 
the  national  policy  (a)  to  preserve,  protect, 
develop,  and  where  possible,  to  restore  or 
enhance  the  resources  of  the  Nation's  coast¬ 
al  zone  for  this  and  succeeding  generations; 
(b)  to  encourage  and  assist  the  states  to  ex¬ 
ercise  effectively  their  responsibilities  in  the 
coastal  zone  through  the  development  and 
implementation  of  management  programs 
to  achieve  wise  use  of  the  land  and  water  re¬ 
sources  of  the  coastal  zone  giving  full  con¬ 
sideration  to  ecological,  cultural,  historic, 
and  aesthetic  values  as  well  as  to  needs  for 
economic  development,  (c)  for  all  Federal 
agencies  engaged  in  programs  affecting  the 
coastal  zone  to  cooperate  and  participate 
with  State  and  local  governments  and  re¬ 
gional  agencies  in  effectuating  the  purposes 
of  this  title,  and  (d)  to  encourage  the  par¬ 
ticipation  of  the  public,  of  Federal,  state 
and  local  governments  and  of  regional  agen¬ 
cies  in  the  development  of  coastal  zone  man¬ 
agement  programs.  With  respect  to  imple¬ 
mentation  of  such  management  programs,  it 
is  the  national  policy  to  encourage  coopera¬ 
tion  among  the  various  state  and  regional 
agencies  including  establishment  of  inter¬ 
state  and  regional  agreements,  cooperative 
procedures,  and  joint  action  particularly  re¬ 
garding  environmental  problems. 

(b)  Requirements. 

The  approvability  of  any  state  pro¬ 
gram  will  be  determined  by  the  Assist¬ 
ant  Administrator  in  accordance  with 
the  following  general  requirements: 

(1)  The  management  program  must 
provide  for  the  management  of  those 
land  and  water  uses  having  a  direct 
and  significant  impact  on  coastal 
waters  and  must  take  steps  to  assure 
the  appropriate  protection  of  those 
significant  resources  and  areas,  such 
as  wetlands,  beaches  and  dunes,  and 
barrier  islands,  that  make  the  state’s 
coastal  zone  a  unique,  vulnerable,  or 
valuable  area; 

(2)  The  management  program  must 
contain  three  broad  classes  of  policies, 
consistent  with  the  findings  of  section 
302  of  the  Act,  that  are  related  to  re¬ 
source  protection,  management  of 
coastal  development,  and  simplifica¬ 
tion  of  governmental  processes. 


t Comment :  The  Act  emphasizes  that  im¬ 
portant  ecological,  cultural,  historic,  and 
aesthetic  values  such  as  living  marine  re¬ 
sources,  wildlife  habitats,  public  and  open 
space,  and  nutrient  rich  areas  are  being  lost 
or  adversely  affected  by  population  growth 
and  economic  development  in  the  coastal 
zone.  The  Act  clearly  envisions  that  such  ac¬ 
tivities  as  population  growth  and  economic 
development  will  continue  to  occur  in  the 
coastal  zone  but  in  a  manner  that  recognizes 
the  ecological  and  social  values  of  important 
coastal  resources  and  prevents  or  mitigates, 
to  the  extent  possible,  damage  to  or  loss  of 
these  resources.] 

(i)  Within  these  three  broad  classes, 
states  must  include  specific  policies 
that  provide  the  framework  for  the 
exercise  of  various  management  tech¬ 
niques  and  authorities  governing 
coastal  resources,  uses,  and  areas. 

[ Comment :  Resource  protection  policies 
should  be  directed  toward  the  management 
and  conservation  of  valuable  or  vulnerable 
coastal  resources  in  a  state’s  coastal  zone 
such  as  wetlands,  floodplains,  estuaries,  in¬ 
tertidal  area,  beaches  and  dunes,  barrier  is¬ 
lands,  cliffs  and  bluffs,  other  areas  subject 
to  erosion  or  accretion,  areas  containing 
fishery  spawning  and  harvesting  grounds, 
other  wildlife  habitats  including  those  of 
endangered  species,  and  aesthetic,  cultural 
and  historic  resources; 

( Coastal  development  management  poli¬ 
cies  should  address  such  matters  as  shore- 
front  access,  ports  and  harbors,  energy  facil¬ 
ities,  coastal  dependency  of  large-scale  in¬ 
dustrial.  commercial,  residential  and  institu¬ 
tional  developments,  mineral  extraction,  on¬ 
shore  OCS-related  development;  and 

( Government  process  policies  should  ad¬ 
dress  such  matters  as  the  roles  and  responsi¬ 
bilities  of  different  levels  of  government,  or 
clarification  and  simplification  of  regula¬ 
tory  and  permitting  procedures.) 

(ii)  As  part  of  these  three  broad 
classes  of  policies,  the  management 
program  must  include  policies  that  ad¬ 
dress  uses  of  or  impacts  on  wetlands 
and  floodplains  within  the  State’s 
coastal  zone.  These  particular  policies 
shall  minimize  the  destruction,  loss  or 
degradation  of  wetlands  and  preserve 
and  enhance  their  natural  values  in 
accordance  with  the  purposes  of  Presi¬ 
dential  Executive  Order  11990,  per¬ 
taining  to  wetlands.  These  policies  also 
shall  reduce  risks  of  flood  loss,  mini¬ 
mize  the  impact  of  floods  on  human 
safety,  health  and  welfare,  and  pre¬ 
serve  the  natural,  beneficial  values 
served  by  floodplains,  in  accordance 
with  the  purposes  of  Presidential  Ex¬ 
ecutive  Order  11988,  pertaining  to 
floodplains. 

[  Comment'  In  addressing  the  intent  of 
these  Executive  Orders,  states  should  devel¬ 
op  and  incorporate  into  their  management 
programs  policies  and  procedures  for, 

(A)  determining  the  effect  of  a  proposed 
development’s  location  in  a  wetland  or 
floodplain  located  within  a  State’s  coastal 
zone  boundaries.  Factors  that  should  enter 
into  this  determination  include  consider¬ 
ations  of  public  health,  safety  and  welfare; 
maintenance  of  natural  systems  for  diverse 
ecological  and  conservation  purposes;  and 


other  uses  in  the  public  interest  including 
recreation,  scientific  and  cultural  uses; 

(B)  identifying  and  evaluating  practicable 
alternatives  to  location  of  a  proposed  proj¬ 
ect.  including  alternative  sites  (including 
inland  sites)  or  alternative  actions  (includ¬ 
ing  no  action),  which  could  accomplish  the 
purpose  of  the  project  but  minimize  harm 
to  the  floodplain  or  wetland;  and 

(C)  mitigating  the  effect  of  locating  a  pro¬ 
posed  project  in  a  floodplain  or  wetland  if 
there  is  no  practicable  alternative.] 

(3)  The  policies  in  the  program  must 
be  appropriate  to  the  nature  and 
degree  of  management  needed  for 
uses,  areas,  and  resources  identified  as 
subject  to  the  program. 

I  Comment-  States  may  include,  as  part  of 
their  management  program,  enhancement 
policies  which  provide  guidance  or  prefer¬ 
ences  regarding  certain  activities  but  which 
are  not  legally  binding.  Where  unenforcea¬ 
ble  policies  are  included  in  a  management 
program,  states  should  be  aware  that: 

(A)  the  Assistant  Administrator  shall 
judge  the  adequacy  of  a  state’s  authorities 
to  carry  out  its  program  only  on  the  en¬ 
forceable  policies  of  a  state’s  management 
program,  and 

(B)  enhancement  policies  are  binding  for 
consistency  purposes,  pursuant  to  section 
307  of  the  Act.  only  to  the  extent  binding  on 
the  state  and  its  agencies.] 

(4)  The  policies,  standards,  objec¬ 
tives,  criteria,  and  procedures  by 
which  program  decisions  will  be  made 
must  provide  (i)  a  clear  understanding 
of  the  content  of  the  program,  espe¬ 
cially  in  identifying  who  will  be  affect¬ 
ed  by  the  program  and  how,  and  (ii)  a 
clear  sense  of  direction  and 
predictability  for  decisionmakers  who 
must  take  actions  pursuant  to  or  con¬ 
sistent  with  the  management  program. 

Subpart  B — Uses  Subject  to 
Management 

§  923.10  General. 

This  subpart  deals  with  land  and 
water  uses  which,  because  of  their 
direct  and  significant  impacts  on 
coastal  waters,  are  subject  to  the 
terms  of  the  management  program. 
Determination  of  these  uses  will  assist 
in  determining  the  appropriate  coastal 
management  boundary  (see  Subpart 
D).  This  subpart  deals  in  full  with  the 
requirements  of  subsections 
305(b)(2)— Uses  Subject  to  Manage¬ 
ment,  305(b)(8)— Energy  Facility  Plan¬ 
ning.  and  306(e)(2)— Uses  of  Regional 
Benefit. 

§  923.1 1  Uses  Subject  to  Management. 

(a)  Statutory  Citation.  Subsection 
305(b)(2): 

The  management  program  for  each  coast¬ 
al  state  shall  include  *  *  *  A  definition  of 
what  shall  constitute  permissible  land  uses 
and  water  uses  within  the  coastal  zone 
which  have  a  direct  and  significant  impact 
on  the  coastal  water. 

(b)  Requirements. 
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(1)  States  must  identify  those  land 
and  water  uses  that  will  be  subject  to 
the  terms  of  the  management  pro¬ 
gram.  These  uses  shall  be  those  with 
direct  and  significant  impacts  on 
coastal  waters. 

I Comment  In  determining  if  uses  and 
their  management  are  sufficiently  compre¬ 
hensive,  the  Assistant  Administrator  will 
consider  whether  significant  coastal-related 
issues  raised  by  the  public  and/or  govern¬ 
mental  entities  during  the  course  of  pro¬ 
gram  development  or  related  to  the  findings 
and  national  policies  of  Sections  302  and  303 
of  the  Act  have  been  addressed.] 

(2)  The  management  program  must 
explain  how  those  uses  identified  in 
paragraph  (b)(1)  of  this  section  will  be 
managed.  The  management  program 
must  contain  those  enforceable  poli¬ 
cies.  legal  authorities,  performance 
standards  or  other  techniques  or  pro¬ 
cedures  that  will  govern  whether  and 
how  uses  will  be  allowed,  conditioned, 
modified,  encouraged  or  prohibited. 

[ Comment  To  the  extent  a  State’s  man¬ 
agement  program  policies  are  generalized, 
performance  standards  that  will  be  used  to 
enforce  these  policies  will  need  to  be  suffi¬ 
ciently  explicit  and  specific  that  persons  af¬ 
fected  by  the  management  program  will 
have  a  reasonable  understanding  of  what 
uses  would  be  permitted  in  which  locations 
of  the  coastal  zone  and  under  what  condi¬ 
tions.  Further,  while  performance  standards 
represent  an  acceptable  procedure  for  man¬ 
aging  uses,  they  do  not  substitute  for  the  re¬ 
quirement  of  paragraph  (1)  to  identify  uses 
subject  to  the  management  program.) 

(c)  General  Comments. 

(1)  In  identifying  uses  and  their  ap¬ 
propriate  management.  States  should 
analyze  the  quality,  location,  distribu¬ 
tion  and  demand  for  the  natural  and 
man-made  resources  of  their  coastal 
zone. 

(2)  States  also  should  consider  po¬ 
tential  individual  and  cumulative  im¬ 
pacts  of  uses  on  coastal  waters  includ¬ 
ing,  but  not  limited  to  the  following 
uses: 

(i)  Residential  and  commercial  devel¬ 
opments  such  as  subdivisions,  highrise 
apartments  or  hotels,  trailer  parks  and 
second-home  developments,  and  shop¬ 
ping  centers; 

(ii)  Industrial  developments,  such  as 
tank  farms  and  refineries,  power 
plants,  manufacturing  complexes,  in¬ 
dustrial  parks,  onshore  and  offshore 
port  facilities,  mineral  and  sand  ex¬ 
traction  operations;  liquified  natural 
gas  (LNG)  facilities,  petrochemical 
plants,  and  Outer  Continental  Shelf 
(OCS)  development; 

(iii)  Recreational  facilities  such  as 
beaches,  amusement  parks,  marinas 
and  other  boating  facilities; 

(iv)  Public  facilities  and  public  works 
such  as  schools,  hospitals,  government 
buildings,  dams  and  water  treatment 
facilities;  and 


(v)  Transportation  facilities  such  as 
highways,  railroads,  airports,  ports 
and  harbors. 

(3)  States  should  utilize  the  follow¬ 
ing  types  of  analyses: 

(i)  Capability  and  suitability  of  re¬ 
sources  to  support  existing  or  project¬ 
ed  uses; 

(ii)  Environmental  impacts  on  coast¬ 
al  resources; 

(iii)  Compatability  of  various  uses 
with  adjacent  uses  or  resources; 

(iv)  Evaluation  of  inland  and  other 
location  alternatives; 

(v)  Water  dependency  of  various 
uses  and  other  social  and  economic 
considerations. 

(4)  Since  management  of  uses  must 
take  into  account  the  full  range  of 
considerations  called  for  in  Sections 
302,  303  and  307(f)  of  the  Act.  exami¬ 
nation  of  the  following  representative 
factors  is  suggested: 

(i)  Air  and  water  quality; 

(ii)  Historic,  cultural  and  aesthetic 
resources  where  coastal  development 
resources  is  likely  to  affect  these  re¬ 
sources; 

(iii)  Open  space  or  recreational  uses 
of  the  shoreline  where  increased 
access  to  the  shorefront  is  a  particu¬ 
larly  important  concern; 

(iv)  Floral  and  faunal  communities 
where  loss  of  living  marine  resources 
or  threats  to  endangered  or  threat¬ 
ened  coastal  species  are  particularly 
important  concerns. 

f  923.12  User  of  regional  benefit. 

(a)  Statutory  Citation,  Subsection 
306(e)(2): 

Prior  to  granting  approval,  the  Secretary 
shall  also  find  that  the  program  provides- 
*  *  *  for  a  method  of  assuring  that  local 
and  water  use  regulations  within  the  coastal 
zone  do  not  unreasonably  restrict  or  exclude 
land  and  water  uses  of  regional  benefit. 

(b)  Requirement 

In  order  to  meet  the  requirements  of 
subsection  306(e)(2)  of  the  Act,  States 
must: 

(1)  Identify  what  constitute  uses  of 
regional  benefit. 

t Comment  In  determining  these  uses. 
States  should  consider  use  of  the  following 
criteria: 

(i)  Effect  on  more  than  one  local  unit  of 
government,  multicounty  or  intrastate 
effect; 

(ii)  Direct  and  significant  impact  on  coast¬ 
al  waters.  Using  these  criteria,  such  uses  as 
electrical  utilities,  regional  waste  treatment 
plants,  multi-county  garbage  disposal  sites 
or  landfills.  State  highways,  or  multi-county 
parks  and  beaches  could*  be  identified  as 
uses  of  regional  benefit. 

States  also  have  the  option,  under  these 
criteria,  of  defining  uses  of  which  there  may 
be  a  national  interest  in  their  planning  and 
siting  facilities  as  regional  benefit.  See 
§923.52  which  discusses  consideration  of 
facilities  in  which  there  may  be  a  national 
interest.  This  could  include  ports,  highways, 
energy  production  and  transmission  facili¬ 


ties,  national  seashores,  parks  and  forests, 
and  military  bases.] 

(2)  Identify  and  utilize  any  one  or  a 
combination  of  methods,  consistent 
with  the  control  techniques  employed 
by  the  State,  to  assure  local  land  and 
water  use  regulations  do  not  unreason¬ 
ably  restrict  or  exclude  uses  of  region¬ 
al  benefit. 

[ Comment  These  methods  may  include: 

(i)  Statewide  siting  laws  that  supersede 
local  regulations  when  necessary; 

(ii)  State  acquisition  authorities  for  sites 
as  the  need  arises  for  identified  uses  of  re¬ 
gional  benefit; 

(iii)  Provision  of  sites  for  identified  uses  of 
regional  benefit  in  local  maps  or  ordinances 
provided  that  the  State  has  the  ability  to 
assure  that  if  local  maps  or  ordinances  are 
changed,  there  still  will  remain  a  sufficient 
number  of  sites  throughout  the  coastal  zone 
to  meet  projected  needs; 

(iv)  State  criteria  defining  uses  of  regional 
benefit  that  are  required  to  be  considered 
and  incorported  into  local  implementation 
programs; 

(v)  Definition  of  what  constitutes  unrea¬ 
sonable  restrictions  or  exclusions  and  identi¬ 
fication  of  standing  and  an  administrative 
or  judicial  mechanism  to  assure  that  such 
unreasonable  restrictions  or  exclusions  do 
not  occur.) 

§  923.13  Energy  facility  planning  process. 

(a)  Statutory  Citation  Subsection 
305(bX>*): 

The  management  program  for  each  coast¬ 
al  state  shall  include  *  *  *  (8)  A  planning 
process  for  energy  facilities  likely  to  be  lo¬ 
cated  in,  or  which  may  significantly  affect, 
the  coastal  zone,  including,  but  not  limited 
to,  a  process  anticipating  and  managing  the 
impacts  from  such  facilities  •  •  • 

(b)  Requirements.  States  must  devel¬ 
op  a  planning  process  which  is  capa¬ 
ble,  at  a  minimum,  of  anticipating  and 
managing  the  impacts  from  energy 
facilities  in  or  affecting  a  State’s  coast¬ 
al  zone.  This  process  must  include  the 
following  elements: 

(1)  Identification  of  energy  facilities 
which  are  likely  to  locate  in,  or  which 
may  significantly  affect,  a  State's 
coastal  zone; 

[ Comment  This  may  be  accomplished  by: 

(1)  Pre-identification  of  likely  facilities 
and  their  probable  or  acceptable  locations 
within  or  significantly  affecting  the  coastal 
zone  as  part  of  the  management  program; 

(2)  Provision  of  sufficient  and  specified 
lead  time  in  a  permitting  or  licensing  proc¬ 
ess  applying  to  energy  facilities  to  assure 
proper  consideration  of  the  coastal  manage¬ 
ment  program; 

(3)  A  regular  reporting  requirement  for  re¬ 
sponsible  government  agencies  or  non-gov¬ 
ernmental  entities  which  identifies,  within  a 
reasonable  future  time  frame,  likely  future 
facilities  or  sites  within  or  significantly  af¬ 
fecting  the  coastal  zone;  or 

(4)  Any  other  procedure  which  identifies 
likely  facilities  and  their  potential  impacts 
in  a  timely  manner.] 

(1)  In  determining  energy  facilities 
which  may  significantly  affect  the 
coastal  zone.  States  must  consider,  at  a 
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minimum,  those  facilities  listed  in  sub¬ 
section  304(5)  of  the  Act. 

[ Comment  States  have  the  option  of  ex¬ 
panding  this  list  for  planning  and  manage¬ 
ment  purposes  to  include  any  related  or  sec¬ 
ondary  energy  activities,  which  a  State  feels 
may  significantly  affect  its  coastal  zone.] 

(ii)  At  a  minimum,  “significantly 
affect”  shall  be  defined  in  terms  of 
substantial  or  potentially  substantial 
changes  in  coastal  zone  resources 
which  could  be  affected  by  a  proposed 
energy  facility.  These  include  changes 
in  land,  air,  water,  mineral,  flora, 
fauna,  noise,  and  objects  of  historic, 
cultural,  archeological  or  aesthetic  sig¬ 
nificance. 

I  Comment  States  have  the  option  of 
using  a  more  expansive  definition  of  “sig¬ 
nificantly  affect”  which  could  include  any 
or  all  of  the  concepts  in  the  National  Envi¬ 
ronmental  Policy  Act  of  1969  (Pub.  L.  91- 
190,  as  amended).  These  concepts  include 
the  following:  (A)  Effects  which  are  note¬ 
worthy  in  an  overall,  cumulative  way,  con¬ 
sidering  the  impacts  of  a  given  energy  facili¬ 
ty  and  related  facilities,  either  existing  or 
contemplated;  (B)  effects  which  may  be 
positive,  negative  or  both;  <C)  effects  which 
may  come  about  or  increase  in  magnitude 
because  of  the  particular  location  of  an 
energy  facility;  and  (D)  effects  which  cover 
a  broad  range  of  environmental,  social  and 
economic  impacts.] 

(2)  Procedures  for  assessing  the  suit¬ 
ability  of  sites  for  such  facilities.  This 
assessment  procedure  shall  be  de¬ 
signed  to  evaluate,  to  the  extent  prac¬ 
ticable,  the  costs  and  benefits  of  pro¬ 
posed  and  alternative  sites  in  terms  of 
State  and  national  interests  as  well  as 
local  concerms. 

[ Comment  Many  of  the  requirements 
contained  in  paragraphs  (1)  and  (2)  can  be 
met  by  completing  the  work  called  for  in 
section  923.11.] 

(3)  Articulation  and  identification  of 
enforceable  State  policies,  authorities 
and  techniques  for  managing  energy 
facilities  and  their  impacts; 

(i)  States  must  identify  any  condi¬ 
tions  that  may  be  attached  to  State 
energy  facility,  planning  and  siting 
procedures; 

[ Comment  The  actual  analysis  of  particu¬ 
lar  sites  may  be  accomplished  using  plan¬ 
ning  funds  authorized  under  subsection 
308(3)  of  the  Act.] 

(ii)  States  must  list  relevant  consti¬ 
tutional  provisions,  laws,  regulations, 
judicial  decisions  and  other  appropri¬ 
ate  official  documents  or  actions  that 
are  specifically  related  to  planning  for, 
anticipating  and  managing  energy 
facilities  or  impacts,  including  licens¬ 
ing  or  permitting  procedures. 

(4)  Identification  of  how  interested 
and  affected  public  and  private  parties 
will  be  involved  in  the  planning  proc¬ 
ess. 

(i)  States  must  identify  the  organiza¬ 
tion  and  structure  and  procedure 
means  by  which  energy  facility  plan- 
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ning  and  siting  decisions  are  carried 
out  in  the  State. 

(ii)  States  must  address  the  respec¬ 
tive  roles  of  relevant  State  agencies 
and  their  relationship  to  the  lead 
agency  and  to  the  management  pro¬ 
gram’s  requirements  as  well  as  the  re¬ 
spective  roles  and  opportunity  for  par¬ 
ticipation  by  Federal  agencies,  local 
governments,  other  interested  and  af¬ 
fected  public  and  private  parties. 

(iii)  States  must  integrate  into  this 
planning  process  the  procedures  by 
which  the  national  interest  in  the 
planning  for  and  siting  of  energy  facil¬ 
ities,  identified  pursuant  to  §  923.52(c) 
dan  continue  to  be  considered  after 
program  approval. 

t Comment.  See  §  923.52(c)  regarding  re¬ 
quirements  for  considering  the  national  in¬ 
terest.] 

(c)  General  Comments.  (1)  States  are 
encouraged  to  develop  the  elements 
required  in  paragraph  (b)  in  consulta¬ 
tion  and  cooperation  with  other  State, 
local  and  Federal  agencies.  General 
consultation  requirements  for  pro¬ 
gram  development,  of  which  this  con¬ 
sultation  should  be  considered  a  part, 
are  discussed  more  fully  in  §923.51. 
Depending  on  the  approach  taken  to 
energy  facilities  management,  this 
consultation  and  coordination  should 
include,  but  need  not  be  limited,  to 
procedures  for: 

(1)  assessing  need/demand  projec¬ 
tions; 

(ii)  allocating  these  needs  among 
coastal  and  inland  locations; 

(iii)  identifying  potential  coastal  im¬ 
pacts;  and 

(iv)  determining  site  suitability  of  al¬ 
ternative  locations  for  particular  facil¬ 
ities. 

(2)  In  developing  this  planning  proc¬ 
ess,  States  should  address  several 
common  problems  having  to  do  with 
weak  policy  and  planning  linkages 
and,  relatedly,  fragmented  and  over¬ 
lapping  jurisdictions. 

►  (i)  Often  there  is  no  comprehensive 

planning  process.  While  one  state 
agency  may  develop  energy  plans  or 
policy  regarding  energy  facilities, 
other  state  or  local  agencies  may  have 
the  responsibility  for  issuing  recessory 
siting  and  operating  permits.  Often 
these  other  agencies  operate  indepen- 
.  dently  of  and  without  regard  to  state 
energy  or  coastal  management  poli¬ 
cies. 

(ii)  Relatedly,  the  responsibility  for 
permitting  of  facilities  is  diffuse. 
Often  several  permits  are  required 
from  several  different  agencies  at  dif¬ 
ferent  levels  of  government. 

(iii)  Additionally,  there  frequently 
are  differing  permitting  processes  for 
different  types  of  energy  facilities 
(e.g.,  oil  and  gas  facilities  as  distinct 
from  electric  power  plants).  This  may 
result  in  a  lack  of  standardized  proce- 
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dures  as  well  as  inconsistent  applica- 
tion  of  coastal  management  policies. 

(3)  In  order  to  address  these  prob¬ 
lems  and  to  assure  the  full  integration 
of  coastal  management  considerations 
with  the  energy  facility  planning  proc¬ 
ess,  States  should  consider  the  follow¬ 
ing: 

(i)  Establishment  of  the  designated 
State  coastal  management  agency  as 
the  lead  agency  in  revewing  and 
making  decisions  related  to  siting  and 
conditions  of  development  for  energy 
facilities  located  in  or  significantly  af¬ 
fecting  the  coastal  zone; 

(ii)  In  states  where  siting  authority 
is  vested  in  an  agency  other  than  the 
coastal  management  agency,  establish¬ 
ment  of  a  formal  means  to  assure  the 
input  and  consideration  of  the  coastal 
management  agency’s  views  as  part  of 
the  decision-making  process; 

(iii)  Establishment  of  a  procedure 
whereby  the  management  program 
policies  are  incorporated  into  loca¬ 
tional  or  developmental  decisions  (e.g., 
licenses,  permits,  zoning  approvals). 

Subpart  C — Special  Management 
Areas 

§  923.20  General. 

(a)  This  subpart  deals  with  areas 
that  are  of  particular  concern  because 
of  their  coastal-related  values  or  char¬ 
acteristics,  or  because  they  may  face 
pressures  which  require  detailed  atten¬ 
tion  beyond  the  general  planning  and 
regulatory  system  which  is  part  of  the 
management  program.  As  a  result, 
these  areas  require  special  manage¬ 
ment  attention  within  the  terms  of 
the  State’s  overall  coastal  program. 
This  special  management  may  include 
regulatory  or  permit  requirements  ap¬ 
plicable  only  to  the  area  of  particular 
concern.  It  also  may  include  increased 
intergovernmental  coordination,  tech¬ 
nical,  assistance,  enhanced  public  ex¬ 
penditures,  or  additional  public  serv¬ 
ices  and  maintenance  to  a  designated 
area.  This  subpart  deals  with  the  fol¬ 
lowing  subsections  of  the  Act: 
305(b)(3)— Geographic  Areas  of  Partic¬ 
ular  Concern;  305(b)(5)— Guidelines  on 
Priorities  of  Uses;  305(b)(7)— Shore- 
front  Access  and  Protection  Planning; 
305(b)(9)— Areas  for  Preservation  and 
Restoration. 

(b)  The  importance  of  designating 
areas  of  particular  concern  for  man¬ 
agement  purposes  and  the  number  and 
type  of  areas  that  should  be  designat¬ 
ed  is  directly  related  to  the  degree  of 
comprehensive  controls  applied 
throughout  a  State’s  coastal  zone. 
Where  a  State’s  general  coastal  man¬ 
agement  policies  and  authorities  ad¬ 
dress  state  and  national  concerns  com¬ 
prehensively  and  are  specific  with  re¬ 
spect  to  particular  resources  and  uses, 
relatively  less  emphasis  need  be  placed 
on  designation  of  areas  of  particular 


FEDERAL  REGISTER,  VOL  44,  NO.  61— WEDNESDAY,  MARCH  28,  1979 


18600 


RULES  AND  REGULATIONS 


concern.  Where  these  policies  are  lim¬ 
ited  and  non-specific,  greater  emphasis 
should  be  placed  on  areas  of  particular 
concern  to  assure  effective  manage¬ 
ment  and  an  adequate  degree  of  pro¬ 
gram  specificity. 

§  923.21  Areas  of  particular  concern. 

(a)  Statutory  Citations  Subsection 
305(b)(3): 

The  management  program  for  each  coast¬ 
al  state  shall  include  •  •  • 

(a)  an  inventory  and  designation  of  areas 
of  particular  concern  within  the  coastal 
zone. 

Subsection  305(b)(5): 

The  management  program  for  each  coast¬ 
al  state  shall  include  •  •  • 

(b)  broad  guidelines  on  priorities  of  uses 
in  particular  areas,  including  specifically 
those  uses  of  lowest  priority. 

(b)  Requirements.  (1)  Inventory  and 
designate  geographic  areas  that  are  of 
particular  concern,  on  a  generic  (i.e., 
by  type  of  area,  such  as  all  wetlands  or 
port  areas)  or  site-specific  basis,  or 
both; 

(i)  In  developing  criteria  for  inven¬ 
torying  and  designating  areas  of  par¬ 
ticular  concern.  States  shall  consider 
whether  the  following  represent  areas 
of  concern  requiring  special  manage¬ 
ment: 

(A)  Areas  of  unique,  scarce,  fragile 
or  vulnerable  natural  habitat;  unique 
or  fragile,  physical,  figuration  (as,  for 
example,  Niagara  Palls);  historical  sig¬ 
nificance,  cultural  value  or  scenic  im¬ 
portance  (including  resources  on  or  de¬ 
termined  to  be  eligible  for  the  Nation¬ 
al  Register  of  Historic  Places.); 

(B)  Areas  of  high  natural  productiv¬ 
ity  or  essential  habitat  for  living  re¬ 
sources,  including  fish,  wildlife,  and 
endangered  species  and  the  various 
trophic  levels  in  the  food  web  critical 
to  their  well-being; 

(C)  Areas  of  substantial  recreational 
value  and/or  opportunity; 

CD)  Areas  where  developments  and 
facilities  are  dependent  upon  the  utili¬ 
zation  of,  or  access  to.  coastal  waters; 

(E)  Areas  of  unique  hydrologic,  geo¬ 
logic  or  topographic  significance  for 
industrial  or  commercial  development 
or  for  dredge  spoil  disposal; 

(P)  Areas  or  urban  concentration 
where  shoreline  utilization  and  water 
uses  are  highly  competitive; 

(G)  Areas  where,  if  development 
were  permitted,  it  might  be  subject  to 
significant  hazard  due  to  storms, 
slides,  floods,  erosion,  settlement,  and 
salt  water  intrusion; 

(H)  Areas  needed  to  protect,  main¬ 
tain  or  replenish  coastal  lands  or  re¬ 
sources  including  coastal  flood  plains, 
aquifers  and  their  recharge  areas,  es¬ 
tuaries,  sand  dunes,  coral  and  other 
reefs,  beaches,  offshore  sand  deposits 
and  mangrove  stands. 


(ii)  Where  states  will  involve  local 
governments,  other  state  agencies,  fed¬ 
eral  agencies  and/or  the  public  in  the 
process  of  designating  areas  of  particu¬ 
lar  concern,  States  must  provide  guide¬ 
lines  to  those  who  will  be  involved  in 
the  designation  process.  These  guide¬ 
lines  shall  contain  the  purposes,  crite¬ 
ria,  and  procedures  for  nominating 
areas  of  particular  concern. 

(2)  Identify  areas  by  location  (if  site 
specific)  or  category  of  coastal  re¬ 
sources  (if  generic)  in  sufficient  detail 
that  affected  landowners,  governmen¬ 
tal  entities  and  the  public  can  deter¬ 
mine  with  reasonable  certainty  if  a 
given  area  is  or  is  not  designated. 

[ Comment  Maps  that  indicate  the  loca¬ 
tion  of  designated  areas  or  types  of  areas 
are  encouraged  as  part  of  a  State's  program 
submission.) 

(3)  Describe  the  nature  of  the  con¬ 
cern  and  the  basis  on  which  designa¬ 
tions  are  made  in  order  to:  (i)  indicate 
why  areas  or  types  of  areas  have  been 
selected  for  special  management  atten¬ 
tion,  and  (ii)  provide  a  basis  for  appro¬ 
priate  management  policies  and  use 
guidelines. 

(4)  Describe  how  the  management 
program  addresses  and  resolves  the 
concerns  for  which  areas  are  designat¬ 
ed;  and 

(5)  Provide  guidelines  regarding  pri¬ 
orities  of  uses  in  these  areas,  including 
guidelines  on  uses  of  lowest  priority. 

[Comment  These  guidelines  will  serve: 

(1)  To  provide  a  basis  for  special  manage¬ 
ment  in  areas  of  particular  concern; 

(ii)  To  provide  a  common  reference  point 
for  resolving  conflicts;  and 

(iii)  To  articulate  further  the  nature  of 
the  interests  to  be  promoted,  prohibited  or 
managed  as  a  result  of  desgination.  States 
may  also  establish  priority  use  of  guidelines 
that  apply  throughout  the  coastal  zone  and 
are  encouraged  to  do  so,  especially  as  an  aid 
to  resolving  use  conflicts.) 

§  923.22  Areas  for  preservation  or  restora¬ 
tion. 

(a)  Statutory  Citation,  Subsection 
306(c)(9): 

Prior  to  granting  approval  of  a  manage¬ 
ment  program  submitted  by  a  coastal  state, 
the  Secretary  shall  find  that  •  •  •  The  man¬ 
agement  program  makes  provisions  for  pro¬ 
cedures  whereby  specific  areas  may  be  des¬ 
ignated  for  the  purpose  of  preserving  or  re¬ 
storing  them  for  their  conservation,  recre¬ 
ational.  ecological  or  aesthetic  values. 

(b)  Requirements.  (1)  The  criteria  by 
which  designations  will  be  made  must 
be  included  in  the  management  pro¬ 
gram.  Designations  may  be  made  for 
the  purposes  of  preserving  or  restoring 
areas  for  their  conservation,  recre¬ 
ational.  ecological,  or  aesthetic  values. 

(2)  The  procedures  by  which  desig¬ 
nations  will  be  made  must  be  included 
in  the  management  program. 


§923.23  Other  areas  of  particular  con¬ 
cern. 

(a)  States  must  meet  the  require¬ 
ments  of  §  923.21(b)  in  order  to  receive 
program  approval.  Beyond  this,  States 
have  the  option  of  designating  specific 
areas  known  to  require  additional  or 
special  management,  but  for  which  ad¬ 
ditional  management  techniques  have 
not  been  developed  or  necessary  au¬ 
thorities  have  not  been  established  at 
the  time  of  program  approval.  Where 
States  exercise  this  option,  they  must 
meet  the  requirements  of  paragraph 
(b)  of  this  section. 

(b)  Requirements.  *(1)  The  basis  for 
designation  of  these  additional  special 
management  areas  must  be  clearly 
stated; 

(2)  A  reasonable  time  frame  and  pro¬ 
cedures  must  be  established  for  devel¬ 
oping  and  implementing  appropriate 
management  techniques.  These  proce¬ 
dures  must  provide  for  the  develop¬ 
ment  of  those  items  required  in 
§  923.21(b); 

(3)  An  agency  (or  agencies)  capable 
of  formulating  the  necessary  manage¬ 
ment  policies  and  techniques  must  be 
identified. 

(c)  States  must  meet  the  require¬ 
ments  of  §  923.22(b)  for  having  proce¬ 
dures  for  designating  areas  for  preser¬ 
vation  or  restoration.  Beyond  this. 
States  have  the  option  of  including 
procedures  for  designating  areas  of 
particular  concern  for  other  than  pres¬ 
ervation  or  restoration  purposes  after 
program  approval.  Where  States  exer¬ 
cise  this  option,  they  must  meet  the 
requirements  of  paragraph  (d)  of  this 
section. 

(d)  Requirements.  (1)  The  criteria  by 
which  designations  of  additional  areas 
of  particular  concern  will  be  made 
must  be  included  in  the  management 
program;  and 

(2)  The  procedures  by  which  such 
designations  will  be  made  must  be  in¬ 
cluded  in  the  management  program. 

§  923.24  Shorefront  access  and  protection 
planning. 

(a)  Statutory  Citation,  Subsection 
305(b)(7): 

The  management  program  for  each  coast¬ 
al  shall  include  *  *  *  (a)  a  definition  of  the 
term  "beach”  and  a  planning  process  for  the 
protection  to.  and  access  to,  public  beaches 
and  other  public  coastal  areas  of  environ¬ 
mental,  recreational,  historical,  esthetic, 
ecological  or  cultural  value. 

(b)  The  basic  purpose  in  focusing 
special  planning  attention  on  shore- 
front  access  and  protection  is  to  pro¬ 
vide  public  beaches  and  other  public 
coastal  areas  of  environmental,  recre¬ 
ational,  historic,  esthetic,  ecological  or 
cultural  value  with  special  manage¬ 
ment  attention  within  the  purview  of 
the  State’s  management  program. 
This  special  management  attention 
may  be  achieved  by  designating  public 
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shorefront  areas  requiring  additional 
access  or  protection  as  areas  of  partic¬ 
ular  concern  pursuant  to  §923.21  or 
areas  for  preservation  or  restoration 
pursuant  to  §  923.22. 

(c)  Requirements.  (1)  The  manage¬ 
ment  program  must  contain  a  proce¬ 
dure  for  assessing  public  beaches  and 
other  public  areas,  including  State 
owned  lands,  tidelands  and  bottom 
lands,  which  require  access  or  protec¬ 
tion,  and  a  description  of  appropriate 
types  of  access  and  protection. 

[ Comment  In  meeting  this  requirement. 
States  should: 

(1)  Make  use  of  the  analyses  developed  to 
meet  the  requirements  of  §  923.21  as  well  as 
information  contained  in  State  Outdoor 
Comprehensive  Recreations  Plans; 

(ii)  Consider  the  need  and  priority  for  the 
protection  of  islands  if  they  are  not  already 
designated  as  areas  of  particular  concern  or 
areas  for  preservation  or  restoration  pursu¬ 
ant  to  §§923.21  and  923.22.  This  analysis 
will  be  useful  in  establishing  eligibility  for 
such  funds  as  may  be  available  for  islands 
acquisition  pursuant  to  subsection  315(2)  of 
the  Act; 

(iii)  Analyze  the  supply  of  existing  public 
facilities  and  areas,  the  anticipated  demand 
for  future  use  of  these  facilities,  the  capabil¬ 
ity  and  suitability  of  existing  areas  to  sup¬ 
port  increased  access,  and  governmental  and 
public  preferences  and  priorities; 

(iv)  Consider  both  provision  of  increased 
physical  and  visual  access.  Emphasis  should 
be  on  the  provision  of  increased  physical 
access.  Physical  access  could  include,  but 
need  not  be  limited  to,  footpaths,  bikepaths, 
boardwalks,  jitneys,  rickshaws,  parking 
facilities,  ferry  services  and  other  public 
transport.  Visual  access  could  involve,  but 
need  not  be  limited  to  viewpoints,  setback 
lines,  building  height  restrictions,  and  light 
requirements; 

(v)  Give  special  attention  to  recreational 
needs  of  urban  residents; 

(vi)  Define  public  coastal  areas  broadly  to 
include,  but  not  necessarily  be  limited  to: 
public  recreation  areas,  scenic  natural  areas, 
threatened  or  endangered  floral  or  faunal 
habitat,  wetlands,  barrier  islands,  bluffs, 
historic,  cultural  or  archaeological  artifacts, 
and  urban  waterfronts;  and 

(vii)  Consider,  in  determining  protection 
needs,  such  factors  as  (A)  environmental,  es¬ 
thetic  or  ecological  preservation  (including 
protection  from  over-use  and  mitigation  of 
erosion  or  natural  hazards),  (B)  protection 
for  public  use  benefits  (including  recreation¬ 
al,  historic  or  cultural  uses),  (C)  preserva¬ 
tion  of  islands,  and  (D)  such  other  protec¬ 
tion  as  may  be  necessary  to  Insure  the  main¬ 
tenance  of  environmemtal,  recreational,  his¬ 
toric,  esthetic,  ecological  or  cultural  values 
of  existing  public  shorefront  attractions.] 

(2)  There  must  be  a  definition  of  the 
term  "beach”  that  is  the  broadest  defi¬ 
nition  allowable  under  state  law  or 
constitutional  provisions,  and  an  iden¬ 
tification  of  public  areas  meeting  that 
definition. 

[ Comment  The  purpose  of  defining  the 
term  ••beach"  is  to  aid  in  the  identification 
of  those  existing  public  beach  areas  requir¬ 
ing  further  access  and/or  protection  as  a 
part  of  the  State’s  management  program. 
For  planning  purposes.  States  may  define 


"beach"  in  terms  of  characteristic  physical 
elements  (e.g.,  submerged  lands,  tidelands, 
foreshore,  dry  sand  area,  line  of  vegetation, 
dunes)  or  in  terms  of  public  characteristics 
(e.g.,  local.  State  or  Federal  ownership,  or 
other  demonstrated  public  interest  such  as 
easements,  leases,  licenses,  or  traditional 
and  habitual  usage.] 

(3)  There  must  be  an  identification 
and  description  of  enforceable  policies, 
legal  authorities,  funding  programs 
and  other  techniques  that  will  be  used 
to  provide  such  shorefront  access  and 
protection  that  the  State’s  planning 
process  indicates  is  necessary. 

§  923.25  Shoreline  erosion/mitigation 
planning. 

(a)  Statutory  Citation,  Section 
305(b)(9): 

The  management  program  for  each  coast¬ 
al  state  shall  include  *  *  *  A  planning  proc¬ 
ess  for  (A)  assessing  the  effects  of  shoreline 
erosion  (however  caused),  and  (B)  studying 
and  evaluating  ways  to  control,  or  lessen  the 
impact  of.  such  erosion,  and  to  restore  areas 
adversely  affected  by  such  erosion. 

(b)  The  basic  purpose  in  developing 
this  planning  process  is  to  give  special 
attention  to  erosion  issues.  This  spe¬ 
cial  management  attention  may  be 
achieved  by  designating  erosion  areas 
as  areas  of  particular  concern  pursu¬ 
ant  to  §  923.21  or  as  areas  for  preserva¬ 
tion  or  restoration  pursuant  to 
§  923.22. 

(c)  Requirements.  (1)  The  manage¬ 
ment  program  must  include  a  method 
for  assessing  the  effects  of  shoreline 
erosion  and  evaluating  techniques  for 
mitigating,  controlling  or  restoring 
areas  adversely  affected  by  erosion. 

I  Comment  In  developing  assessment  and 
evaluation  techniques,  states  should  consid¬ 
er 

(1)  loss  of  land  along  the  shoreline  or  es¬ 
tuarine  banks; 

(ii)  whether  the  loss  resulted  from  natural 
or  man  induced  forces; 

(iii)  whether  the  erosion  is  regularly  oc¬ 
curring,  cyclical,  or  a  one  time  event; 

(lv)  impacts  of  the  erosion  on  adjacent 
shorelines,  and  land  and  water  uses; 

(v)  probable  impacts  of  mitigation  on  ad¬ 
jacent  shorelines,  land  and  water  uses,  litto¬ 
ral  drift  and  other  natural  processes  such  as 
accretion;  and 

(vl)  probable  impacts  of  re-establishment 
of  pre-erosion  shoreline  or  rebuilding  on 
wetlands  and  natural  habitat,  particularly 
as  the  re-establishment  or  rebuilding  might 
relate  to  the  Executive  Orders  on  Wetlands 
and  Floodplains  (see  §  923.3(b)(2)(ii)).] 

(2)  There  must  be  an  identification 
and  description  of  enforceable  policies, 
legal  authorities,  funding  techniques 
and  other  techniques  that  will  be  used 
to  manage  the  effects  of  erosion  as  the 
State’s  planning  process  indicates  is 
necessary. 

t Comment  In  developing  a  process  to 
manage  the  effects  of  erosion.  States  should 
consider: 

(i)  the  extent  and  location  of  erosion  prob¬ 
lems; 


(ii)  the  necessity  for  control  versus  non¬ 
control  of  erosion; 

(iii)  whether  structural  (e.g.,  groins)  or 
nonstructural  controls  (e.g.,  land  use  set¬ 
backs)  are  appropriate; 

(iv)  costs  of  alternative  solutions  (includ¬ 
ing  operation  and  maintenance  costs);  and 

(v)  the  National  Flood  Insurance  Program 
(24  CFR  1909  et  seq.)  and  regulations  of  the 
Federal  Insurance  Administration  on  flood- 
related  erosion-prone  areas  (24  CFR  910.5).] 

t  Comment  Due  to  restrictions  on  the  use 
of  section  306  funds  (see  §923.94),  not  all 
means  of  restoration  proposed  by  States 
may  be  eligible  for  funding  under  section 
306  or  other  sections  of  the  Act.  According¬ 
ly,  particular  attention  should  be  given  to 
coordination  of  shoreline  erosion  manage¬ 
ment  objectives  with  funding  programs  pur¬ 
suant  to  the  U.S.  Army  Corps  of  Engineers 
Beach  Erosion  Control  Program  (33  U.S.C. 
426  et  seq.),  the  Hurricane  Protection  Pro¬ 
gram  (33  U.S.C.  701  et  seq.)  and  other  pro¬ 
grams  as  may  be  appropriate.] 

Subpart  D — Boundaries 

§  923.30  General. 

(a)  This  subpart  deals  in  full  with 
subsection  305(b)(1)  of  the  Act- 
Boundaries  of  the  Coastal  Zone. 

(b)  There  are  four  elements  to  a 
State’s  boundary:  The  inland  bound¬ 
ary,  the  seaward  boundary,  areas  ex¬ 
cluded  from  the  boundary,  and,  in 
most  cases,  interstate  boundaries.  Spe¬ 
cific  requirements  with  respect  to  pro¬ 
cedures  for  determining  and  identify¬ 
ing  these  boundaries  are  discussed  in 
the  sections  of  this  subpart  that 
follow. 

(c)  Statutory  Citations,  Subsection 
305(b)(1): 

The  management  program  for  each  coast¬ 
al  state  shall  include  *  *  •  (1)  An  identifica¬ 
tion  of  the  boundaries  of  the  coastal  zone 
subject  to  the  management  program. 

Subsection  304(1): 

The  term  ‘‘coastal  zone”  means  the  coast¬ 
al  waters  (including  the  lands  therein  and 
thereunder),  and  the  adjacent  shorelands 
(including  the  waters  therein  and  thereun¬ 
der),  strongly  influenced  by  each  other  in 
proximity  to  the  shorelines  of  the  several 
coastal  states,  and  includes  islands,  transi¬ 
tional  and  intertidal  areas,  salt  marshes, 
wetlands,  and  beaches.  The  zone  extends,  in 
Great  Lakes  waters,  to  the  international 
boundary  between  the  United  States  and 
Canada  and,  in  other  areas  seaward  to  the 
outer  limit  of  the  United  States  territorial 
sea.  The  zone  extends  inland  from  the 
shorelines  only  to  the  extent  necessary  to 
control  shorelands,  the  uses  of  which  have  a 
direct  and  significant  impact  on  the  coastal 
waters.  Excluded  from  the  coastal  zone  are 
lands  the  use  of  which  is  by  law  subject 
solely  to  the  discretion  of  or  which  is  held 
In  trust  by  the  Federal  Government,  its  offi¬ 
cers  or  agents. 

Subsection  304(2): 

The  term  "coastal  waters”  means  (A)  in 
the  Great  Lakes  area,  the  waters  within  the 
territorial  jurisdiction  of  the  United  States 
consisting  of  the  Great  Lakes,  their  con¬ 
necting  waters,  harbors,  roadsteads,  estu¬ 
ary-type  areas  such  as  bays,  shallows  and 
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marshes,  and  (B)  in  other  areas,  those 
waters  adjacent  to  shorelines  which  contain 
a  measurable  quantity  or  percentage  of 
seawater,  including  but  not  limited  to, 
sounds,  bays,  lagoons,  bayous,  ponds  and  es¬ 
tuaries. 

§  923.31  Inland  boundaries. 

(а)  Requirements.  The  inland  bound¬ 
ary  of  a  State’s  coastal  management 
area  must  include: 

(1)  Those  areas  the  management  of 
which  is  necessary  to  control  uses 
which  have  direct  and  significant  im¬ 
pacts  on  coastal  waters,  pursuant  to 
§  923.11  of  these  regulations; 

(2)  Those  special  management  areas 
identified  pursuant  to  §  923.21; 

(3)  Waters  under  saline  Influence- 
Waters  containing  a  significant  quan¬ 
tity  of  seawater,  as  defined  by  and  uni¬ 
formly  applied  by  the  State; 

(4)  Salt  marshes  and  wetlands— 
Areas  subject  to  regular  inundation  of 
tidal  salt  (or  Great  Lakes)  waters 
which  contain  marsh  flora  typical  of 
the  region; 

(5)  Beaches— The  area  affected  by 
wave  action  directly  from  the  sea.  Ex¬ 
amples  are  sandy  beaches  and  rocky 
areas  usually  to  the  vegetation  line; 

(б)  Transitional  and  intertidal 
areas— Areas  subject  to  coastal  storm 
surge,  and  areas  containing  vegetation 
that  is  salt  tolerant  and  survives  be¬ 
cause  of  conditions  associated  with 
proximity  to  coastal  waters.  Transi¬ 
tional  and  intertidal  areas  also  include 
dunes  and  rocky  shores  to  the  point  of 
upland  vegetation; 

[ Comment  Because  there  are  a  number  of 
different  floodplains  and  methods  of  deter¬ 
mining  floodplains,  no  single  definition  is 
appropriate  for  all  coastal  states.  According¬ 
ly,  it  is  left  to  the  states  to  determine  which 
concept  of  floodplain  should  be  utilized  for 
the  purposes  of  this  section,  although  use  of 
the  100  year  coastal  floodplain  is  recom¬ 
mended.] 

(7)  Islands— Bodies  of  land  surround¬ 
ed  by  water  on  all  sides.  Islands  must 
be  included  in  their  entirety,  except 
when  uses  of  interior  portions  of  is¬ 
lands  do  not  cause  direct  and  signifi¬ 
cant  impacts. 

(8)  The  inland  boundary  must  be 
presented  in  a  manner  that  is  clear 
and  exact  enough  to  permit  determi¬ 
nation  of  whether  property  or  an  ac¬ 
tivity  is  located  within  the  manage¬ 
ment  area.  States  must  be  able  to 
advise  interested  parties  whether  they 
are  subject  to  the  terms  of  the  man¬ 
agement  program  within,  at  a  maxi¬ 
mum,  30  days  of  receipt  of  an  inquiry. 
An  inland  coastal  zone  boundary  de¬ 
fined  in  terms  of  political  jurisdiction 
(e.g.,  county,  township  or  municipal 
lines)  cultural  features  (e.g.,  highways, 
railroads),  planning  areas  (e.g.,  region¬ 
al  agency  jurisdictions,  census  enu¬ 
meration  districts),  or  a  uniform  set¬ 
back  line  is  acceptable  so  long  as  it  in¬ 
cludes  the  areas  identified. 


{Comment.  The  program  submission 
should  contain  maps,  charts  or  other  graph¬ 
ics  appropriate  to  understanding  the  provi¬ 
sions  and  geographic  scope  of  the  manage¬ 
ment  program.] 

(b)  Beyond  those  areas  required  by 
paragraph  (a)  of  this  section  above 
States  have  the  option  of  including 
the  following  within  the  coastal  zone 
boundaries: 

(1)  Watersheds— A  State  may  deter¬ 
mine  some  uses  within  entire  water¬ 
sheds  have  direct  and  significant 
impact  on  coastal  waters.  In  such  cases 
it  may  be  appropriate  to  define  the 
coastal  zone  as  including  these  water¬ 
sheds. 

(2)  Areas  of  tidal  influence  that 
extend  further  inland  than  waters 
under  saline  influence;  particularly  in 
estuaries,  deltas  and  rivers  where  uses 
inland  could  have  direct  and  signifi¬ 
cant  impacts  on  coastal  waters. 

(3)  Indian  lands  not  held  in  trust  by 
the  Federal  Government. 

[ Comment  Because  such  lands  often  are 
interspersed  with  trust  lands  (which  must 
be  excluded  from  the  management  area),  it 
may  be  difficult  to  develop  a  discrete  man¬ 
agement  program  for  non-trust  lands  alone. 
Moreover,  in  some  cases,  because  of  long¬ 
standing  jurisdictional  disputes,  it  often 
may  be  difficult  to  determine  which  lands 
are  trust  lands  and  which  are  non-trust 
lands.  Accordingly,  States  have  the  option 
of  including  or  excluding  non-trust  lands 
from  the  management  program.  See 
§  923.33(b)  regarding  tribal  participation  in 
coastal  management.] 

(c)  General  Comments.  Urban  areas: 
In  many  urban  areas  or  where  the 
shoreline  has  been  modified  extensive¬ 
ly,  natural  system  relationships  be¬ 
tween  land  and  water  may  be  extreme¬ 
ly  difficult,  if  not,  impossible,  to  define 
in  terms  of  direct  and  significant  im¬ 
pacts.  Two  activities  that  States 
should  consider  as  causing  direct  and 
significant  impacts  on  coastal  waters 
in  urban  areas  are  sewage  discharges 
and  urban  runoff.  In  addition.  States 
should  consider  dependency  of  uses  on 
water  access  and  visual  relationships 
as  factors  appropriate  for  the  determi¬ 
nation  of  the  inland  boundary  in 
highly  urbanized  areas. 

§  923.32  Seaward  boundaries. 

(a)  Requirements. 

(1)  For  States  adjoining  the  Great 
Lakes,  the  seaward  boundary  is  the  in¬ 
ternational  boundary  with  Canada  or 
the  boundaries  with  adjacent  States. 
For  all  other  States  participating  in 
the  program,  the  seaward  boundary  is 
the  outer  limit  of  the  United  States 
territorial  sea. 

(2)  The  requirement  for  defining  the 
seaward  boundary  of  a  State's  coastal 
zone  can  be  met  by  a  simple  restate¬ 
ment  of  the  limits  defined  in  this  sec¬ 
tion,  unless  there  are  water  areas 
which  require  a  more  exact  delinea¬ 


tion  because  of  site  specific  policies  as¬ 
sociated  with  these  areas. 

{Comment  Examples  of  areas  that  could 
require  more  precise  delineation  include 
areas  where  a  State  specifically  allows  or. 
conversely,  conditions  construction  of  a 
monobuoy;  designates  marine  sanctuaries, 
protected  resource  habitats  or  preserves;  re¬ 
serves  corridors  for  pipelines;  or  reserves 
areas  for  siting  of  offshore  islands  or  other 
structures.) 

Where  States  have  site  specific  poli¬ 
cies  for  particular  water  areas,  these 
shall  be  mapped,  described  or  refer¬ 
enced  so  that  their  location  can  be  de¬ 
termined  reasonably  easily  by  any 
party  affected  by  the  policies. 

(b)  General  Comments.  The  seaward 
limits,  as  defined  in  this  section,  are 
for  purposes  of  this  program  only  and 
represent  the  area  within  which  the 
State’s  management  program  may  be 
authorized  and  financed.  These  limits 
are  irrespective  of  any  other  claims 
States  may  have  by  virtue  of  the  Sub¬ 
merged  Lands  Act  or  any  changes  that 
may  occur  as  a  result  of  the  Fisheries 
Conservation  and  Management  Act  of 
1976. 

§  923.33  Excluded  lands. 

(a)  Requirement  States  must  esclude 
from  their  coastal  management  zone 
those  lands  owned,  leased,  held  in 
trust  or  whose  use  is  otherwise  by  law 
subject  solely  to  the  discretion  of  the 
Federal  Government,  its  officers  or 
agents.  To  meet  this  requirement. 
States  must  describe,  list  or  map  lands 
or  types  of  lands  owned,  leased,  held 
in  trust  or  otherwise  used  solely  by 
Federal  agencies. 

(b)  Indian  lands.  Tribal  participa¬ 
tion  in  coastal  management  efforts 
may  be  supported  and  encouraged 
through  a  State’s  program  provided 
that: 

(1)  tribal  lands  are  not  held  in  trust 
by  the  Federal  Government  or  other¬ 
wise  excluded  from  the  coastal  zone; 
and 

(2)  such  efforts  are  compatible  with 
a  State’s  coastal  management  policies 
and  are  in  furtherance  of  the  national 
policies  of  Section  303  of  the  Act. 

{Comment  See  §  923.92(b)(4)  for  further 
guidance  on  tribal  participation  in  coastal 
management  activities.] 

(c)  General  comments.  (1)  The  exclu¬ 
sion  of  Federal  lands  does  not  remove 
Federal  agencies  from  the  obligation 
of  complying  with  the  consistency  pro¬ 
visions  of  section  307  of  the  Act  when 
Federal  actions  on  these  excluded 
lands  have  spillover  impacts  that  sig¬ 
nificantly  affect  coastal  zone  areas, 
uses  or  resources  within  the  purview 
of  a  State’s  management  program. 
Therefore,  States  should  consider 
mapping  the  following  types  of  ex¬ 
cluded  Federal  lands: 

(i)  Large-scale  holdings  (of  100  or 
more  acres),  especially  those  on  which 
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Federal  activities  may  have  spillover 
effects; 

(ii)  Lands  near  special  management 
areas;  and, 

(iii)  Lands  that  may  be  declared  sur¬ 
plus  or  excess  in  the  near  future,  espe¬ 
cially  those  for  which  the  State  has 
reuse  priorities  or  policies. 

(2)  In  excluding  Federal  lands  from 
a  State's  coastal  zone  for  the  purposes 
of  this  Act,  a  State  does  not  impair 
any  rights  or  authorities  that  it  may 
have  over  Federal  lands  that  exist  sep¬ 
arate  from  this  program. 

§  923.34  Interstate  boundaries. 

Requirement  States  must  document 
that  there  has  been  consultation  and 
coordination  with  adjoining  coastal 
States  regarding  delineation  of  adja¬ 
cent  inland  and  lateral  seaward  bound¬ 
aries. 

[ Comment  While  it  is  not  required  that 
boundaries  of  contiguous  States  be  cotermi¬ 
nous.  the  purpose  of  consultation  and  co¬ 
ordination  should  be  to  ensure  compatible 
management  of  a  common  resource  and  to 
minimize  the  possibility  of  incompatible 
uses  occurring  at  the  juncture  of  States’ 
boundaries.] 

Subpart  E — Authorities  and 
Organization 

§  923.40  General. 

-  (a)  The  authorities  and  organiza¬ 
tional  structure  on  which  a  State  will 
rely  to  administer  its  management 
program  are  the  crucial  underpinnings 
for  enforcing  the  policies  which  guide 
the  management  of  the  uses  and  areas 
identified  according  to  the  previous 
subparts.  There  is  a  direct  relationship 
between  the  adequacy  of  authorities 
and  the  adequacy  of  the  overall  pro¬ 
gram.  The  authorities  need  to  be 
broad  enough  in  both  geographic 
scope  and  subject  matter  to  ensure  im¬ 
plementation  of  the  State’s  enforce¬ 
able  policies.  These  enforceable  poli¬ 
cies  must  be  sufficiently  comprehen¬ 
sive  and  specific  to  regulate  land  and 
water  uses,  control  development,  and 
resolve  conflicts  among  competing 
uses  in  order  to  assure  wise  use  of  the 
coastal  zone.  (Issues  relating  to  the 
adequate  scope  of  the  program  are 
dealt  with  in  §923.3.) 

(b)  The  entity  or  entities  which  will 
exercise  the  program’s  authorities  is  a 
matter  of  State  determination.  They 
may  be  the  State  agency  designated 
pursuant  to  section  306(c)(5)  of  the 
Act,  other  State  agencies,  regional  or 
interstate  bodies,  and  local  govern¬ 
ments.  The  major  approval  criterion  is 
a  determination  that  such  entity  or 
entities  are  required  to  exercise  their 
authorities  in  conformance  with  the 
policies  of  the  management  program. 
Accordingly,  the  essential  requirement 
is  that  the  State  demonstrate  that 
there  is  a  means  of  ensuring  such  com¬ 
pliance.  This  demonstration  will  be  in 
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the  context  of  one  or  a  combination  of 
the  three  control  techniques  specified 
in  section  306(e)(1)  of  the  Act.  The  re¬ 
quirements  related  to  section  306(e)(2) 
are  described  in  §§  923.42-923.44  of  this 
Subchapter. 

(c)  In  determining  the  adequacy  of 
the  authorities  and  organization  of  a 
State’s  program,  the  Assistant  Admin¬ 
istrator  will  review  and  evaluate  au¬ 
thorities  and  organizational  arrange¬ 
ments  in  light  of  the  requirements  of 
this  subpart  and  the  finding  of  section 
302(g)  of  the  Act,  which  provides: 

In  light  of  competing  demands  and  the 
urgent  need  to  protect  and  to  give  high  pri¬ 
ority  to  natural  systems  in  the  coastal  zone, 
present  State  and  local  Institutional  ar¬ 
rangements  for  planning  and  regulating 
land  and  water  uses  in  such  areas  are  inad¬ 
equate. 

(d)  The  authorities  requirements  of 
the  Act  dealt  with  in  this  subpart  are 
those  contained  in  subsections 
305(b)(4)— Means  of  Control; 
306(  c )( 7 )— Authorities;  306(  d )( 1 )— Con¬ 
trol  Development  and  Resolve  Con¬ 
flicts;  306(dX  2)— Powers  of  Acquisi¬ 
tion;  306(eMl)— Techniques  of  Control; 
and  307(f)— Air  and  Water  Quality 
Control  Requirements.  The  organiza¬ 
tional  requirements  of  the  Act  dealt 
with  in  this  subpart  are  those  con¬ 
tained  in  subsections  305(b)(6)— Orga¬ 
nizational  Structure;  306(c)(5)— Desig¬ 
nated  State  Agency;  and  306(cX6)— Or¬ 
ganization. 

§  923.41  Identification  of  authorities. 

(a)  Statutory  Citations,  Subsection 
305(b)(4): 

The  management  program  for  each  coast¬ 
al  state  shall  include  *  *  *  (4)  An  identifica¬ 
tion  of  the  means  by  which  the  state  pro¬ 
poses  to  exert  control  over  the  land  uses 
and  water  uses  referred  to  in  paragraph  (2), 
including  a  listing  of  relevant  constitutional 
provisions,  laws,  regulations,  and  judicial  de¬ 
cisions. 

Subsection  306(c)(7): 

Prior  to  granting  approval  of  a  manage¬ 
ment  program  submitted  by  a  coastal  state, 
the  Secretary  shall  find  that  •  •  •  (7)  The 
state  has  the  authorities  necessary  to  imple¬ 
ment  the  program,  including  the  authority 
required  under  subsection  (d)  of  this  sec¬ 
tion. 

Subsection  306(d): 

Prior  to  granting  approval  of  the  manage¬ 
ment  program,  the  Secretary  shall  find  that 
the  state,  acting  through  its  chosen  agency 
or  agencies.  Including  local  governments, 
areawide  agencies  designated  under  section 
204  of  the  Demonstration  Cities  and  Metro¬ 
politan  Development  Act  of  1966,  regional 
agencies,  or  interstate  agencies,  has  authori¬ 
ty  for  the  management  of  the  coastal  zone, 
in  accordance  with  the  management  pro¬ 
gram.  Such  authority  shall  include  power 

(1)  To  administer  land  and  water  use  regu¬ 
lations,  control  development  in  order  to 
ensure  compliance  with  the  management 
program,  and  to  resolve  conflicts  among 
competing  uses;  and 
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(2)  To  acquire  fee  simple  and  less  than  fee 
simple  interests  in  lands,  waters,  and  other 
property  through  condemnation  or  other 
means  when  necessary  to  achieve  conform¬ 
ance  with  the  management  program. 

(b)  Requirements.  In  order  to  meet 
the  requirements  of  the  preceding  sub¬ 
sections  of  the  Act,  States  must: 

(1)  Identify  relevant  constitutional 
provisions,  statutes,  regulations,  case 
law  and  such  other  legal  instruments 
(including  executive  orders  and  inter¬ 
agency  agreements)  that  will  be  used 
to  carry  out  the  State’s  management 
program. 

[ Comment  When,  in  the  opinion  of  the 
Assistant  Administrator,  there  is  serious 
question  as  to  the  enforceability  of  any  of 
the  authorities  asserted  to  be  part  of  the 
management  program,  the  Assistant  Admin¬ 
istrator  may  request  the  designated  State 
agency  to  seek  an  opinion  from  the  State’s 
Attorney  General.] 

(2)  This  identification  will  Include 
the  authorities  pursuant  to  sections 
306(d)  and  306(e)  of  the  Act  which  re¬ 
quire  a  State  have  the  ability  to: 

(i)  Administer  land  and  water  use 
regulations  in  conformance  with  the 
policies  of  the  management  program; 

(U)  Control  such  development  as  is 
necessary  to  ensure  compliance  with 
the  management  program;  and 

(iii)  Resolve  conflicts  among  compet¬ 
ing  uses: 

l  Comment  Examples  of  acceptable  con¬ 
flict  resolution  mechanisms  include,  but  are 
not  limited  to,  mediation  procedures,  admin¬ 
istrative  review,  gubernatorial  action,  or  ju¬ 
dicial  appeal  provisions  provided  that  any 
such  mechanisms  results  in  a  decision  which 
is  binding  upon  the  entities  involved.] 

(iv)  Acquire  appropriate  interest  in 
lands,  waters  or  other  property  as  nec¬ 
essary  to  achieve  management  objec¬ 
tives.  Where  acquisition  will  be  a  nec¬ 
essary  technique  for  accomplishing 
particular  program  policies  and  objec¬ 
tives.  the  management  program  must 
indicate  for  what  purpose  acquisition 
will  be  used  (i.e.,  what  policies  or  ob¬ 
jectives  will  be  accomplished);  the 
type  of  acquisition  (e.g.,  fee  simple, 
purchase  of  easements,  condemna¬ 
tion);  and  what  agency  (or  agencies)  of 
government  have  the  authority  for 
the  specified  type  of  acquisition. 

§  923.42  State  establishment  of  criteria 
and  standards  for  local  implementa¬ 
tion — Technique  A. 

(a)  Statutory  Citation,  Subsection 
306(e)(1)(A): 

Prior  to  granting  approval,  the  Secretary 
shall  also  find  that  the  program  provides: 

(1)  for  anyone  or  a  combination  of  the  fol¬ 
lowing  general  techniques  for  control  of 
land  and  water  uses  within  the  coastal  zone: 

(A)  State  establishment  of  criteria  and 
standards  for  local  implementation,  subject 
to  administrative  review  and  enforcement  of 
compliance  •  •  • 
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(b)  Control  technique  306(e)(1)(A)  of 
the  Act  allows  for  State  establishment 
of  criteria  and  standards  for  local  im¬ 
plementation,  subject  to  administra¬ 
tive  review  and  enforcement  of  compli¬ 
ance.  There  are  5  principal  require¬ 
ments  associated  with  use  of  this  con¬ 
trol  technique.  They  are  that: 

(1)  The  State  have  in  place  adequate 
standards  and  criteria  to  guide  local 
program  development; 

(2)  During  the  period  while  local 
programs  are  being  developed,  the 
State  has  sufficient  authority  to 
assure  compliance  with  the  manage¬ 
ment  program’s  enforceable  policies: 

(3)  The  State  can  ensure  that  local 
coastal  programs  will  be  developed 
pursuant  to  its  standards  and  criteria; 

(4)  The  State  review  and  approve 
local  coastal  programs  to  assure  their 
conformance  to  State  standards  and 
criteria;  and 

(5)  The  State  has  the  ability  to 
assure  local  compliance  with  its  pro¬ 
gram  once  approved. 

More  detailed  and  specific  require¬ 
ments  for  each  of  these  general  items 
are  contained  in  paragraph  (c)  below. 

(c)  Requirements.  (1)  The  State  must 
have  developed  and  have  in  effect  at 
the  time  of  program  approval  enforce¬ 
able  policies  that  meet  the  require¬ 
ments  of  §  923.3.  These  policies  must 
serve  as  the  standards  and  criteria  for 
local  program  development  or  the 
State  must  have  separate  standards 
and  criteria,  related  to  these  enforce¬ 
able  policies,  that  will  guide  local  pro¬ 
gram  development. 

(2)  During  the  period  while  local 
programs  are  being  developed,  a  State 
must  have  sufficient  authority  to 
assure  that  land  and  water  use  deci¬ 
sions  subject  to  the  managment  pro¬ 
gram  will  comply  with  the  program's 
enforceable  policies.  The  adequacy  of 
these  authorities  wil  be  judged  on  the 
same  basis  as  specified  for  direct  State 
controls  or  case-b.v-case  reviews. 

[Comment.  For  a  discussion  of  direct 
State  control  requirements,  see  §  923.42.  For 
a  discussion  of  case-by-case  review  require¬ 
ments,  see  §  923.43.] 

(3)  A  State  must  be  able  to  ensure 
that  coastal  programs  will  be  devel¬ 
oped  pursuant  to  the  State's  standards 
and  criteria,  or  failing  this,  that  the 
management  program  can  be  imple¬ 
mented  directly  by  the  State.  This  re¬ 
quirement  can  be  met  if  a  State  can 
exercise  any  one  of  the  following  tech¬ 
niques: 

(i)  Direct  State  enforcement  of  its 
standards  and  criteria  in  which  case  a 
State  would  need  to  meet  the  require¬ 
ments  of  §  923.42  which  address  the 
direct  State  control  technique; 

(ii)  Preparation  of  a  local  program 
by  a  State  agency  which  the  local  gov¬ 
ernment  then  would  implement.  To 
use  this  technique  the  State  must 


have  (A)  statutory  authority  to  pre¬ 
pare  and  adopt  a  program  for  a  local 
government,  and  (B)  a  mechanism  by 
which  the  State  can  cause  the  local 
government  to  enforce  the  State-cre¬ 
ated  program.  Where  the  mechanism 
to  assure  local  enforcement  will  be  ju¬ 
dicial  relief,  the  program  must  include 
the  authority  under  which  judicial 
relief  can  be  sought; 

(iii)  State  preparation  and  enforce¬ 
ment  of  a  program  on  behalf  of  a  local 
government.  Here  the  State  must  have 
the  authority  to  (A)  prepare  and 
adopt  a  plan,  regulations,  and  ordin¬ 
ances  for  the  local  government  and 
(B)  enforce  such  plans,  regulations 
and  ordinances; 

[Comment.  The  distinction  between  this 
approach  and  the  preceding  one  is  that  in 
this  case  the  State  both  adopts  and  imple¬ 
ments  w  hile  in  the  preceding  case,  the  State 
adopts  but  the  local  government  imple¬ 
ments.) 

(iv)  State  review  of  local  government 
actions  on  a  case-by-case  basis  or  on 
appeal,  and  prevention  of  actions  in¬ 
consistent  with  the  standards  and  cri¬ 
teria.  Under  this  technique,  when  a 
local  government  fails  to  adopt  an  ap- 
provable  program,  the  State  must 
have  the  ability  to  review  activities  in 
the  coastal  zone  subject  to  the  man¬ 
agement  program  and  the  power  to 
prohibit,  modify  or  condition  those  ac¬ 
tivities  based  on  the  policies,  standards 
and  criteria  of  the  management  pro¬ 
gram;  or 

(v)  If  a  locality  fails  to  adopt  a  man¬ 
agement  program,  the  State  may  uti¬ 
lize  a  procedure  whereby  the  responsi¬ 
bility  for  preparing  a  program  shifts 
to  an  intermediate  level  government, 
such  as  a  county.  If  this  intermediate 
level  of  government  fails  to  produce  a 
program,  then  the  State  must  have 
the  ability  to  take  one  of  the  actions 
described  above.  This  alternative 
cannot  be  used  where  the  intermediate 
level  of  government  lacks  the  legal  au¬ 
thority  to  adopt  and  implement  regu¬ 
lations  necessary  to  implement  State 
policies,  standards  and  criteria. 

(4)  A  State  must  have  a  procedure 
whereby  it  reviews  and  certifies  the 
local  program’s  compliance  with  State 
standards  and  criteria.  This  procedure 
must  include  provisions  for: 

(i)  Opportunity  for  the  public  and 
governmental  entities  (including  Fed¬ 
eral  agencies)  to  participate  in  the  de¬ 
velopment  of  local  programs:  and 

(ii)  Opportunity  for  the  public  and 
governmental  entities  (including  Fed¬ 
eral  agencies)  to  make  their  views 
known  (through  public  hearings  or 
other  means)  to  the  State  agency  prior 
to  approval  of  local  programs;  and 

(iii)  Review  by  the  State  of  the  ade¬ 
quacy  of  local  programs  consideration 
of  facilities  identified  in  a  State's  man¬ 
agement  program  in  which  there  is  a 
national  interest. 


(A)  A  State  must  be  able  to  assure 
implementation  and  enforcement  of  a 
local  program  once  approved.  To  ac¬ 
complish  this  a  State  must: 

(I)  Establish  a  monitoring  system 
which  defines  what  constitutes  and  de¬ 
tects  patterns  of  non-compliance.  In 
the  case  of  uses  of  regional  benefit 
and  facilities  in  which  there  is  a  na¬ 
tional  interest,  the  monitoring  system 
must  be  capable  of  detecting  single  in¬ 
stances  of  local  actions  affecting  such 
uses  or  facilities  in  a  manner  contrary 
to  the  management  program. 

[Comment.  Following  are  some  monitor¬ 
ing  techniques  States  may  want  to  use. 
either  singly  or  in  combination.  The  list  is 
not  exhaustive  and  does  limit  Stales  to  only 
these  techniques: 

(1)  Periodic  reports— monthly  reports  sub¬ 
mitted  by  each  local  government  listing  all 
building  permits  issued,  variances  and  ex¬ 
ceptions  granted,  subdivision  plats  ap¬ 
proved,  etc.  during  the  preceding  month. 

(ii)  Spot  checks  by  State  Agency. 

(iii)  Procedures  for  submission  of  citizen 
complaints  followed  by  State  review  of  com¬ 
plaint. 

(iv)  Establishment  of  citizen  “overview” 
committees,  or 

(v)  Selective  review  of  local  decisions.] 

[  Comment.  In  developing  a  definition  of  a 
pattern  of  noncompliance.  State  may  want 
to  consider  the  number  of  activities  improp¬ 
erly  managed,  the  size  and  type  of  such  ac¬ 
tivities.  their  proximity  to  coastal  waters 
and  to  special  management  areas.] 

(2)  Be  capable  of  assuring  compli¬ 
ance  when  a  pattern  of  deviation  is  de¬ 
tected  or  when  a  facility  involving 
identified  national  interests  or  a  use  of 
regional  benefit  is  affected  in  a 
manner  contrary  to  the  program’s 
policies.  When  State  action  is  required 
because  of  failure  by  a  local  govern¬ 
ment  to  enforce  its  program,  the  State 
must  be  able  to  do  one  or  a  combina¬ 
tion  of  the  following: 

(i)  Directly  enforce  the  entire  local 
program; 

iii)  Directly  enforce  that  portion  of 
the  local  program  that  is  being  en¬ 
forced  improperly.  State  intervention 
would  be  necessary  only  in  those  local 
government  activities  that  are  violat¬ 
ing  the  policies,  standards  or  criteria. 

[ Comment .  For  example,  if  a  subdivision 
regulation  were  the  only  part  of  a  program 
that  was  being  enforced  improperly.  State 
enforcement  could  be  limited  to  that  regula¬ 
tion.  In  such  a  case,  the  State,  would  need 
to  have  the  statutory  authority  to  ensure 
compliance  of  subdivision  applications.] 

(iii)  Seek  judicial  relief  against  local 
government  for  failure  to  properly  en¬ 
force; 

(iv)  Review  local  government  actions 
on  a  case-by-case  basis  or  on  appeal 
and  have  the  power  to  prevent  those 
actions  inconsistent  with  the  policies 
and  standards. 

(v)  Provide  a  procedure  whereby  the 
responsibility  for  enforcing  a  program 
shifts  to  an  intermediate  level  of  gov¬ 
ernment,  assuming  statutory  authori- 
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ty  exists  to  enable  the  immediate  of 
government  to  assume  this  responsibil¬ 
ity. 

§923.43  Direct  State  land  and  water  use 
planning  and  regulation— Technique  B. 

(a)  Statutory  Citation,  Subsection 
306(e)(1)(B): 

Prior  to  granting  approval,  the  Secretary 
shall  also  find  that  the  program  provides: 

(1)  For  any  one  or  a  combination  of  the 
following  general  techniques  for  control  of 
land  and  water  uses  within  the  coastal  zone: 
•  •  •  Direct  state  land  and  water  use  plan¬ 
ning  regulation. 

(b)  Control  technique  306(e)(1)(B)  of 
the  Act  allows  for  direct  state  control 
of  land  and  water  uses  subject  to  the 
management  program  on  the  basis  of 
direct  State  authority.  This  authority 
can  take  the  form  of: 

(1)  Comprehensive  legislation:  A 
single  piece  of  comprehensive  legisla¬ 
tion  specific  to  coastal  management 
and  the  requirements  of  this  Act. 

[ Comment  While  it  is  possible  that  a 
State  will  be  able  to  put  together  into  a 
single  piece  of  legislation  all  the  authorities 
needed  to  meet  the  requirements  of  this 
subpart,  it  is  more  likely  that  even  a  single, 
major  piece  of  coastal  legislation  will  be 
supplemented  with  other  State  authorities 
to  meet  all  the  authorities  requirements. 
Where  this  will  be  the  case.  States  are  ad¬ 
vised  to  review  the  commentary  on  network¬ 
ing  that  follows.  Also,  in  cases  where  a  State 
will  be  relying  primarily— but  not  exclusive¬ 
ly— on  a  single  piece  of  legislation,  it  is  im¬ 
portant  to  be  explicit  about  those  other  au¬ 
thorities  included  in  the  management  pro¬ 
gram  as  part  of  the  listing  called  for  in 
§923.41.1 

(2)  Networking:  The  utilization  of 
authorities  which  are  compatible  with 
and  applied  on  the  basis  of  coastal 
management  policies  developed  pursu¬ 
ant  to  §  923.3 

t  Comment.  Even  though  each  agency  is 
statutorily  mandated  to  carry  out  its  own, 
often  more  narrowly  focused  policies,  the 
effect  of  networking  is  to  tie  the  implemen¬ 
tation  of  these  individual  authorities  into  a 
comprehensive  and  unified  framework  for 
managing  coastal  land  and  water  resources.] 

(c)  Requirements.  In  order  to  apply 
the  networking  concept,  State  must: 

(1)  Demonstrate  that,  taken  togeth¬ 
er,  existing  authorities  can  and  will  be 
used  to  implement  the  full  range  of 
policies  and  management  techniques 
identified  as  necessary  for  coastal 
management  purposes;  and 

(2)  Bind  each  party  which  exercises 
statutory  authority  that  is  part  of  the 
management  program  to  conformance 
with  relevant  enforceable  policies  and 
management  techniques.  Parties  may 
be  bound  to  conformance  through  an 
executive  order,  administrative  direc¬ 
tive  or  a  memorandum  of  understand¬ 
ing  provided  that: 

(i)  The  management  program  au th¬ 
orites  provide  grounds  for  taking 
action  to  ensure  compliance  of 
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networked  agencies  with  the  program. 
It  will  be  sufficient  if  any  of  the  fol¬ 
lowing  can  act  to  ensure  compliance: 
The  State  agency  designated  pursuant 
to  subsection  306(c)(5)  of  the  Act,  the 
State’s  Attorney  General,  another 
State  agency,  a  local  government,  or  a 
citizen. 

(ii)  The  executive  order,  administra¬ 
tive  directive  or  memorandum  of  un¬ 
derstanding  establishes  conformance 
requirements  of  other  State  agency  ac¬ 
tivities  or  authorities  to  management 
program  policies. 

[.Comment  These  instruments  will  be 
most  effective  if  they  contain  the  following: 

(A)  A  description  of  how  the  networked 
agency,  in  implementing  or  enforcing  its 
particular  authorities,  will  operate  those  au¬ 
thorities  in  conformance  with  the  manage¬ 
ment  program’s  policies; 

(B)  A  description  of  procedures  to  be  fol¬ 
lowed  to  resolve  conflicts  between  agency 
activities  and  management  program  policies 
or  conflicts  between  agencies  regarding 
what  constitutes  conformance  with  the  poli¬ 
cies; 

(C)  A  description  of  the  enforcement 
mechanism  that  will  be  used  to  assure  im¬ 
plementation  of  and  adherence  to  the  pro¬ 
gram's  enforceable  policies.] 

(3)  A  gubernatorial  executive  order 
will  be  an  acceptable  instrument  to 
meet  the  requrements  of  paragraph 
(2)  above  in  those  States  where 
networked  State  agency  heads  are  di¬ 
rectly  responsible  to  the  Governor. 

(4)  Where  networked  State  agencies 
can  enforce  the  management  program 
policies  at  the  time  of  section  306  ap¬ 
proval  without  first  having  to  revise 
their  operating  rules  and  regulations, 
then  any  proposed  revisions  to  such 
rules  and  regulations  which  would  en¬ 
hance  or  facilitate  implementation 
need  not  be  accomplished  prior  to  pro¬ 
gram  approval.  Where  State  agencies 
cannot  enforce  coastal  policies  without 
first  revising  their  rules  and  regula¬ 
tions,  then  these  revisions  must  be 
made  prior  to  approval  of  the  State’s 
program  by  the  Assistant  Administra¬ 
tor. 

[Comment  Examples  explaining  this 
paragraph  follow:  Assuming  State  X  has  es¬ 
tablished  as  a  management  program  policy 
that  only  specified  types  of  development 
henceforth  will  be  permitted  on  barrier  is¬ 
lands.  Assume  further  that  such  a  policy 
statement  is  contained  in  State  legislation 
that  proclaims  such  policy  to  be  effective 
immediately  and  directs  all  State  agencies 
to  revise  their  existing  operating  procedures 
(including  rules  and  regulations)  within  a 
certain  time  period  to  conform  with  the 
policy.  In  this  case,  the  policy  is  enforceable 
at  time  of  management  program  approval 
and  the  revision  of  associated  rules  and  reg¬ 
ulations  could  occur  after  program  approv¬ 
al.  Now,  however,  assume  the  same  policy  is 
part  of  the  management  program  but  the 
corresponding  State  legislation  states  the 
policy  becomes  effective  when  State  regula¬ 
tions  have  been  revised  to  reflect  this  policy 
mandate.  In  this  example,  rule  revision 
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would  be  necessary  prior  to  program  ap¬ 
proval.] 

§  923.44  State  review  on  a  case-by-case 
basis  of  actions  affecting  land  and 
water  uses  subject  to  the  management 
program — Technique  C.' 

(a)  Statutory  Citation;  Subsection 
306(eXl)(C): 

Prior  to  granting  approval,  the  Secretary 
shall  find  that  the  program  provides: 

(1)  For  any  one  or  a  combination  of  the 
following  general  techniques  for  control  of 
land  and  water  uses  within  the  coastal  zone: 

State  administrative  review  for  consisten¬ 
cy  with  the  management  program  of  all  de¬ 
velopment  plans,  projects,  or  land  and  water 
use  regulations,  including  exceptions  and 
variances  thereto,  proposed  by  any  state  or 
local  authority  or  private  developer,  with 
power  to  approve  or  disapprove  after  public 
notice  and  an  opportunity  for  hearings. 

(b)  Under  case-by-case  review.  States 
have  the  power  to  review  individual 
development  plans,  projects  or  land 
and  water  use  regulations  (including 
variances  and  exceptions  thereto)  pro¬ 
posed  by  any  State  or  local  authority 
or  private  developer  which  have  been 
identified  in  the  management  program 
as  being  subject  to  review  for  consist¬ 
ency  with  the  management  program. 

This  control  technique  requires  the 
greatest  degree  of  policy  specificity  be¬ 
cause  compliance  with  the  program 
will  not  require  any  prior  actions  on 
the  part  of  anyone  affected  by  the 
program.  Specificity  also  is  needed  to 
avoid  challenges  that  decisions  (made 
pursuant  to  the  management  pro¬ 
gram)  are  unfounded,  arbitrary  or  ca¬ 
pricious. 

(c)  Requirements.  To  use  this  control 
technique  States  must: 

(1)  Identify  the  plans,  projects  or 
regulations  subject  to  review,  based  on 
their  significance  in  terms  of  impacts 
on  coastal  resources,  potential  for  in¬ 
compatibility  with  the  State’s  coastal 
management  program,  and  having 
greater  than  local  significance; 

(2)  Identify  the  State  agency  that 
will  conduct  this  review; 

(3)  Include  the  criteria  by  which 
identified  plans,  projects  and  regula¬ 
tions  will  be  approved  or  disapproved; 

(4)  Have  the  power  to  approve  or  dis¬ 
approve  identifed  plans,  projects  or 
regulations  that  are  inconsistent  with 
the  management  program,  or  the 
power  to  seek  court  review  thereof; 
and 

(5)  Provide  public  notice  of  reviews 
and  the  opportunity  for  public  hearing 
prior  to  rendering  a  decision  on  each 
case-by-case  review. 

[Comment  The  public  notice  required  by 
this  paragraph  should  by  provided  in  those 
communities  most  likely  to  be  affected  by 
the  proposal.  Such  public  notice  should  pro¬ 
vide  information  on  the  nature  of  the  pro¬ 
posal  (such  as  size,  location,  type,  etc.), 
where  further  information  is  available,  and 
notice  of  hearing  dates,  if  any.] 
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§923.45.  Air  and  water  pollution  control 
requirements. 

Ca)  Statutory  Citation.  Subsection 
307(f); 

Notwithstanding  any  other  provision  of 
this  title,  nothing  in  this  title  shall  in  any¬ 
way  affect  any  requirement  (1)  established 
by  the  Federal  Water  Pollution  Act  as 
amended,  or  the  Clean  Air  Act  as  amended, 
or  (2)  established  by  the  Federal  Govern¬ 
ment  or  any  state  or  local  government  pur¬ 
suant  to  such  Acts.  Such  requirements  shall 
be  incorporated  in  any  program  developed 
pursuant  to  this  title  and  shall  be  the  water 
pollution  control  and  air  pollution  control 
requirements  applicable  to  such  program. 

(b)  General  Comments.  (1)  Incorpo¬ 
ration  of  the  air  and  water  quality  re¬ 
quirements  pursuant  to  the  Clean 
Water  Act,  as  amended  (CWA)  and 
Clean  Air  Act  (CA A),  as  amended, 
should  involve  their  consideration 
during  program  development,  especial¬ 
ly  with  respect  to  use  determinations 
and  designation  of  areas  for  special 
management.  In  addition,  this  incor¬ 
poration  will  prove  to  be  more  mean¬ 
ingful  if  close  coordination  and  work¬ 
ing  relationships  between  the  State 
agency  and  the  air  and  water  quality 
agencies  are  developed  and  maintained 
throughout  the  program  development 
process  and  after  program  approval. 

(2)  Following  is  a  table  of  the  most 
important  Clean  Air  Act  requirements. 
These  requirements  are  categorized  as 
either  uniform,  nationwide  require¬ 
ments  or  non-uniform  requirements 
applicable  to  a  specific  State  or  local 
area.  The  first  cateogry  of  require¬ 
ments  is  established  in  the  Clean  Air 
Act  or  by  the  Environmental  Protec¬ 
tion  Agency  (EPA)  pursuant  to  provi¬ 
sions  of  the  CAA,  and  applies  uniform¬ 
ly  in  all  areas  of  the  country.  The 
second  category  of  requirements  is 
based  on  the  nature  of  air  quality 
problems  that  exist  or  are  forecast  in 
coastal  areas,  in  locations  where  emis¬ 
sion  sources  may  affect  air  quality  in 
coastal  areas,  and  in  other  areas  of  a 
State.  The  majority  of  the  second  cat¬ 
egory  of  requirements  will  be  included 
in  the  State  Implementation  Plans 
(SIPs)  required  by  the  Clean  Air  Act. 


Table— Clean  Air  Act  Requirements 


Uniform,  nationwide 
requirements. 

National  ambient  air 
quality  standards. 

Motor  vehicle  emission 
standards  (except 
where  Slates  have 
been  granted  a  waiver 
by  EPA). 

New  source  performance 
standards. 

National  emissions 
standards  for 
hazardous  air 
pollutants. 


Nonuniform,  nationwide 
requirements  (SIPs). 

New  source  review. 

Emissions  or  air  quality 
standards  more 
stringent  than  Federal 
standards. 

Prevention  of  significant 
deterioration. 

Attainment  and 
maintenance  of 
national  ambient  air 
quality  standards. 
Other  attainment  or 
maintenance  measures 
such  as  transportaion 
control  measures. 


(3)  Water  quality  standards  are  es¬ 
tablished  by  EPA  promulgation  or  ap¬ 
proval  of  State  standards,  taking  into 
consideration  public  water  supplies, 
protection  and  propagation  of  fish, 
shellfish  and  wildlife,  recreation,  agri¬ 
culture.  industry  and  navigation,  EPA 
itself  develops  standards  on  effluent 
limitations,  new  source  preformance 
standards,  pre-treatment  standards 
and  toxic  pollutant  discharge  stand¬ 
ards. 

(c)  Requirements.  (1)  States  must  in¬ 
corporate  into  their  program,  by  refer¬ 
ence  or  otherwise,  requirements  estab¬ 
lished  pursuant  to  the  Clean  Water 
Act  (CWA),  as  amended,  and  the 
Clean  Air  Act  (CAA)  as  amended. 

(2)  If  more  stringent  standards  are 
developed;  by  a  State  or  locality  pursu¬ 
ant  to  the  CWA  or  CAA.  and  where 
such  standards  can  be  enforced  under 
State  authorities,  they  must  be  incor¬ 
porated,  by  reference  or  otherwise, 
into  the  State’s  management  program. 

[ Comment .  If  incorporat  ion  of  more  strin¬ 
gent  standards  leads  to  the  restriction  or  ex¬ 
clusion  of  some  facilities  in  which  there  is  a 
national  interest  in  their  siting,  such  exclu¬ 
sion  or  restriction  is  established  pursuant  to 
the  requirements  of  the  Clean  Air  Act  and 
Federal  Water  Pollution  Control  Act  in 
which  there  is  also  a  national  interest.] 

§  923.45  Organizational  structure. 

(a)  Statutory  Citation,  Subsection 
305(b)(6): 

The  management  program  for  each  coast¬ 
al  state  shall  include  *  •  •  A  description  of 
the  organizational  structure  proposed  to  im¬ 
plement  such  management  program  includ¬ 
ing  the  responsibilities  and  interrelation¬ 
ships  of  local,  area  wide,  state,  regional  and 
interstate  agencies  in  the  management  proc¬ 
ess. 

Subsection  306(c)(6): 

Prior  to  grant  approval  of  management 
program  submitted  by  a  coastal  state,  the 
Secretary  shall  find  that  •  •  •  the  State  is 
organized  to  implement  the  management 
program  required  under  paragraph  (1)  of 
this  subsection. 

(b)  The  main  purpose  of  this  re¬ 
quirement  is  to  provide  a  clear  under¬ 
standing  of  the  entities  that  have  re¬ 
sponsibility  for  administering  various 
aspects  of  the  management  program 
and  the  interrelationship  of  these  en¬ 
tities. 

(c)  Requirements.  (1)  States  must  de¬ 
scribe  the  organizational  structure 
that  will  be  used  to  implement  and  ad¬ 
minister  the  management  program  in¬ 
cluding  a  discussion  of  those  State  and 
other  agencies,  including  local  govern¬ 
ments,  that  will  have  responsibility  for 
administering,  enforcing  and/or  moni¬ 
toring  those  authorities  or  techniques 
required  pursuant  to  the  following 
subsections  of  the  Act:  306(c)  (B); 
306(cM7);  306(d)  (1)  and  (2);  306(e)  (1) 
and  (2)  and  307(f) 
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[ Comment  Sec  §§923.27,  923.41,  923.42- 
923.44,  923.12  and  923.45  respectively  for 
further  discussion  of  the  authorities  con¬ 
tained  in  these  subsections  of  the  Act.] 

(2)  States  must  describe  the  relation¬ 
ship  of  these  administering  agencies  to 
the  State  agency  designated  pursuant 
to  subsection  306(c)(5)  of  the  Act. 

§  923.47  Designated  State  agency. 

(a)  Statutory  Citation,  Subsection 
306(0(5): 

Prior  to  granting  approval  of  a  manage¬ 
ment  program  submitted  by  a  coastal  state, 
the  Secretary  shall  find  that  •  •  •  The 
Governor  of  the  state  has  designated  a 
single  agency  to  receive  and  administer  the 
grants  for  implementing  the  management 
program  required  under  paragraph  (1)  of 
this  section. 

(b)  Requirements.  (1)  The  Governor 
must  designate  a  single  State  entity  to 
receive  and  administer  section  306 
grants. 

(2)  This  entity  must  have  the  fiscal 
and  legal  capability  to  accept  and  ad¬ 
minister  grant  funds,  to  make  con¬ 
tracts  or  other  arrangements  (such  as 
passthrough  grants)  with  participating 
agencies  for  the  purpose  of  carrying 
out  specific  management  tasks  and  to 
account  for  the  expenditure  of  the  im¬ 
plementation  funds  of  any  recipient  of 
such  monies,  and 

(3)  This  entity  must  have  the  admin¬ 
istrative  capability  to  monitor  and 
evaluate  the  management  of  the 
State’s  coastal  resources  by  the  var¬ 
ious  agencies  and/or  local  govern¬ 
ments  with  specified  responsibilities 
under  the  management  program  (irre¬ 
spective  of  whether  such  entities  re¬ 
ceive  section  306  funds);  to  make  peri¬ 
odic  reports  to  OCZM,  the  Governor, 
or  the  State  legislature,  as  appropri¬ 
ate,  regarding  the  performance  of  all 
agencies  involved  in  the  program.  The 
entity  must  be  capable  of  presenting 
evidence  of  adherence  to  the  manage¬ 
ment  program  or  justification  for  devi¬ 
ation  as  part  of  the  review  of  State 
performance  required  by  section  312 
of  the  Act. 

(c)  General  Comments.  (1)  The  306 
agency  designated  is  designed  to  estab¬ 
lish  a  single  point  of  accountability  for 
prudent  use  of  administrative  funds  in 
the  furtherance  of  the  management 
and  for  monitoring  of  management  ac¬ 
tivities.  Designation  does  not  imply 
that  this  single  agency  need  be  a 
“super  agency”  or  the  principal  imple¬ 
mentation  vehicle.  It  is  however,  the 
focal  point  for  proper  administration 
and  evaluation  of  the  State's  program 
and  the  entity  to  which  OCZM  will 
look  when  monitoring  and  reevaluat¬ 
ing  a  State’s  program  during  program 
implementation. 

(2)  The  requirements  for  the  single 
designated  agency  contained  herein 
need  not  be  viewed  as  confining  or 
otherwise  limiting  the  role  and  respon- 
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sibilities  which  may  be  assigned  to  this 
agency.  It  is  up  to  the  State  to  decide 
in  what  manner  and  to  what  extent 
the  designated  State  agency  will  be  in¬ 
volved  in  actual  program  implementa¬ 
tion  or  enforcement.  In  determining 
the  extent  to  which  this  agency 
should  be  involved  in  program  imple¬ 
mentation  or  enforcement,  specific 
factors  should  be  considered,  such  as 
the  manner  in  which  local  and  region¬ 
al  authorities  are  involved  in  program 
implementation,  the  administrative 
structure  of  the  State,  the  authorities 
to  be  relied  upon  and  the  agencies  ad¬ 
ministering  such  authorities.  Because 
the  designated  State  agency  may  be 
viewed  as  the  best  vehicle  for  increas¬ 
ing  the  unity  and  efficiency  of  a  man¬ 
agement  program,  the  State  may  want 
to  consider  the  following  in  arriving  at 
a  designation: 

(i)  Whether  the  designated  State 
entity  has  a  legislative  mandate  to  co¬ 
ordinate  other  State  or  local  pro¬ 
grams,  plans  and/or  policies  within 
the  coastal  zone; 

(ii)  To  what  extent  linkages  already 
exist  between  the  entity,  other  agen¬ 
cies,  and  local  governments; 

(iii)  To  what  extent  management  or 
regulatory  authorities  affecting  the 
coastal  zone  presently  are  adminis¬ 
tered  by  the  agency;  and 

(iv)  Whether  the  agency  is  equipped 
to  handle  monitoring,  evaluation  and 
enforcement  responsibilities. 

§  923.48  Documentation. 

(a)  Requirements.  Documentation  in 
the  form  of  a  transmittal  letter  signed 
by  the  Governor,  accompanying  the 
management  program  submittal,  is  re¬ 
quired  to  the  effect  that  the  Gover¬ 
nor: 

(1)  Has  reviewed  and  approved  as 
State  policy,  the  management  pro¬ 
gram,  and  any  changes  thereto,  sub¬ 
mitted  for  the  approval  of  the  Assist¬ 
ant  Administrator. 

(2)  Has  designated  a  single  State 
agency  to  receive  and  administer  im¬ 
plementation  grants; 

(3)  Attests  to  the  fact  that  the  State 
has  the  authorities  necessary  to  imple¬ 
ment  the  management  program;  and 

(4)  Attests  to  the  fact  that  the  State 
is  organized  to  implement  the  manage¬ 
ment  program. 

Subpart  F — Coordination,  Public 

Involvement  and  National  Interest 

§  923.50  General. 

(a)  Statutory  Citation,  Section  303; 

The  Congress  finds  and  declares  that  it  is 
the  national  policy  (a)  to  preserve,  protect, 
develop,  and,  where  possible,  to  restore  or 
enhance  the  resources  of  the  Nation’s  coast¬ 
al  zone  for  this  and  succeeding  generations, 
(b)  to  encourage  and  assist  the  states  to  ex¬ 
ercise  effectively  their  responsibilities  in  the 
coastal  zone  through  the  development  and 
implementation  of  management  programs 


to  achieve  wise  use  of  the  land  and  water  re¬ 
sources  of  the  coastal  zone  giving  full  con¬ 
sideration  to  ecological,  cultural,  historic, 
and  esthetic  values  as  well  as  to  needs  for 
economic  development,  (c)  for  all  Federal 
agencies  engaged  in  programs  affecting  the 
coastal  zone  to  cooperate  and  participate 
with  state  and  local  governments  and  re¬ 
gional  agencies  in  effectuating  the  purposes 
of  this  title,  and  (d)  to  encourage  the  par¬ 
ticipation  of  the  public,  of  Federal,  state 
and  local  governments  and  of  regional  agen¬ 
cies  in  the  development  of  coastal  zone  man¬ 
agement  programs.  With  respect  to  imple¬ 
mentation  of  such  management  programs,  it 
is  the  national  policy  to  encourage  coopera¬ 
tion  among  the  various  state  and  regional 
agencies  including  establishment  of  inter¬ 
state  and  regional  agreements,  cooperative 
procedures,  and  joint,  action  particularly  re¬ 
garding  environmental  problems. 

(b)  Coordination  with  governmental 
agencies  having  interests  and  responsi¬ 
bilities  affecting  the  coastal  zone,  and 
involvement  of  interest  groups  as  well 
as  the  general  public  is  essential  to  the 
development  and  administration  of 
State  coastal  management  programs. 
The  coordination  requirements  of  this 
subpart  are  intended  to  achieve  a 
proper  balancing  of  diverse  interests 
in  the  coastal  zone.  The  policies  of  sec¬ 
tion  303  of  the  Act  require  that  there 
be  a  balancing  of  varying,  sometimes 
conflicting,  interests,  including: 

(1)  The  preservation,  protection,  de¬ 
velopment  and,  where  possible,  the 
restoration  or  enhancement  of  coastal 
resources; 

(2)  The  achievement  of  wise  use  of 
coastal  land  and  water  resources  with 
full  consideration  for  ecological,  cul¬ 
tural,  historic,  and  esthetic  values  and 
needs  for  economic  development;  and 

(3)  The  involvement  of  the  public,  of 
Federal,  State  and  local  governments 
and  of  regional  agencies  in  the  devel¬ 
opment  and  implementation  of  coastal 
management  programs. 

(c)  In  order  to  be  meaningful,  coordi¬ 
nation  with  and  participation  by  var¬ 
ious  units  and  levels  of  government  in¬ 
cluding  regional  commissions,  interest 
groups,  and  the  general  public  should 
begin  early  in  the  process  of  program 
development  and  should  continue 
throughout  on  a  timely  basis  to  assure 
that  such  efforts  will  result  in  sub¬ 
stantive  inputs  into  a  State’s  manage¬ 
ment  program.  State  efforts  should  be 
devoted  not  only  to  obtaining  informa¬ 
tion  necessary  for  developing  the  man¬ 
agement  program  but  also  to  obtaining 
reactions  and  recommendations  re¬ 
garding  the  content  of  the  manage¬ 
ment  program  and  to  responding  to 
concerns  by  interested  parties.  The  re¬ 
quirements  for  intergovernmental  co¬ 
operation  and  public  participation 
continue  after  program  approval 

(d)  This  Subpart  deals  with  require¬ 
ments  for  coordination  with  govern¬ 
mental  entities,  interest  groups  and 
the  general  public  to  assure  that  their 
interests  are  fully  expressed  and  con¬ 


sidered  during  the  program  develop¬ 
ment  process  and  that  procedures  are 
created  to  insure  continued  considera¬ 
tion  of  their  views  during  program  im¬ 
plementation.  In  addition,  this  Sub¬ 
part  deals  with  mediation  procedures 
for  serious  disagreements  between 
States  and  Federal  agencies  that  occur 
during  program  development  and  im¬ 
plementation.  This  Subpart  addresses 
the  requirements  of  the  following  sub¬ 
sections  of  the  Act:  306(c)(1)— Oppor¬ 
tunity  for  Full  Participation; 
306(c)(2)(A)— Plan  Coordination; 
306(c)(2)(B)— Continc  1  State— Local 
Consultation;  306(c  —Public  Hear¬ 
ings;  306(c)(8)— Consideration  of  the 
National  Interest  in  Facilities;  307(b)— 
Federal  Consultation;  and  307(h)— Me¬ 
diation. 

$  923.51  Federal-State  consultation. 

(a)  Statutory  Citations,  Subsection 
306(c)(1): 

Prior  to  granting  approval  of  a  manage¬ 
ment  program  submitted  by  a  coastal  state, 
the  Secretary  shall  find  that:  The  state  has 
developed  and  adopted  a  management  pro¬ 
gram  for  its  coastal  zone  *  *  *  with  the  op¬ 
portunity  for  full  participation  by  relevant 
Federal  agencies. 

Subsection  307(b): 

The  Secretary  shall  not  approve  the  man¬ 
agement  program  submitted  by  a  State  pru- 
suant  to  section  306  unless  the  views  of  Fed¬ 
eral  agencies  principally  affected  by  such 
program  have  been  adequately  considered. 

(b)  The  requirements  of  subsections 
306(c)(1)  and  307(b)  of  the  Act  and 
those  of  subsections  307  (c)  and  (d)  es¬ 
tablish  reciprocal  State-Federal  rela¬ 
tionships.  In  exchange  for  providing 
relevant  Federal  agencies  with  the  op¬ 
portunity  for  full  participation  during 
program  development  and  for  ade¬ 
quately  considering  the  views  of  such 
agencies.  States  can  effectuate  the 
Federal  consistency  provisions  of  sub¬ 
sections  307  (c)  and  (d)  of  the  Act  once 
their  programs  are  approved.  (See  15 
CFR  Part  930  for  a  full  discussion  of 
the  Federal  consistency  provisions  of 
the  Act.) 

(c)  In  addition  to  the  consideration 
of  relevant  Federal  agency  views  re¬ 
quired  during  program  development. 
Federal  agencies  have  the  opportunity 
to  provide  further  comment  during 
the  program  review  and  approval  proc¬ 
ess.  (See  Subpart  H  for  details  on  this 
process.)  Moreover,  in  the  event  of  a 
serious  disagreement  between  a  rele¬ 
vant  Federal  agency  and  designated 
State  agency  during  program  develop¬ 
ment  or  during  program  implementa¬ 
tion,  the  mediation  provisions  of  sub¬ 
section  307(h)  of  the  Act  are  available. 
(See  §923.54  for  details  on  mediation.) 

(d)  Requirements.  In  order  to  ad¬ 
dress  that  portion  of  subsection 
306(c)(1)  of  the  Act  that  deals  with 
Federal  agency  participation,  each 
State  must: 
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(1)  Contact  each  relevant  Federal 
Agency  listed  in  §  923.2(d)  and  such 
other  Federal  agencies  as  may  be  rele¬ 
vant,  owing  to  a  State’s  particular  cir¬ 
cumstances,  early  in  the  development 
of  its  management  program.  The  pur¬ 
pose  of  such  contact  is  to  develop 
mutual  arrangements  or  understand¬ 
ings  regarding  that  agency’s  participa¬ 
tion  during  program  development; 

(2)  Provide  for  Federal  agency  input 
on  a  timely  basis  as  the  program  is  de¬ 
veloped.  Such  input  shall  be  related 
both  to  information  required  to  devel¬ 
op  the  management  program  and  to 
evaluation  of  and  recommendations 
concerning  various  elements  of  the 
management  program; 

(3)  Solicit  statements  from  the  head 
of  Federal  agencies  identified  in  Table 
1  of  §  923.52(c)(1)  as  to  their  interpre¬ 
tation  of  the  national  interest  in  the 
planning  for  and  siting  of  facilities 
which  are  more  than  local  in  nature; 

(4)  Summarize  the  nature,  frequen¬ 
cy,  and  timing  of  contacts  with  rele¬ 
vant  Federal  agencies; 

(5)  Evaluate  Federal  comments  re¬ 
ceived  during  the  program  develop¬ 
ment  process  and,  where  appropriate 
in  the  opinion  of  the  State,  accommo¬ 
date  the  substance  of  pertinent  com¬ 
ments  in  the  management  program. 
States  must  consider  and  evaluate  rel¬ 
evant  Federal  agency  views  or  com¬ 
ments  about  the  following: 

(i)  Management  of  coastal  resources 
for  preservation,  conservation,  devel¬ 
opment,  enhancement  or  restoration 
purposes; 

(ii)  Statements  of  the  national  inter¬ 
est  in  the  planning  for  or  siting  of 


facilities  which  are  more  than  local  in 
nature; 

(iii)  Uses  which  are  subject  to  the 
management  program; 

(iv)  Areas  which  are  of  particular 
concern  to  the  management  program; 

(v)  Boundary  determinations; 

(vi)  Shorefront  access  and  protecting 
planning,  energy  facility  planning  and 
erosion  planning  processes;  and 

(vii)  Federally  developed  or  assisted 
plans  that  must  be  coordinated  with 
the  management  program  pursuant  to 
subsection  306(c)(2)(A)  of  the  Act. 

{.Comment  See  also  section  923.56  for  ad¬ 
ditional  plan  coordination  requirements.] 

(6)  Indicate  the  nature  of  major 
comments  by  Federal  agencies  pro¬ 
vided  during  program  development 
(either  by  including  copies  of  com¬ 
ments  or  by  summarizing  comments) 
and  discuss  any  major  differences  or 
conflicts  between  the  management 
program  and  Federal  views  that  have 
not  been  resolved  at  the  time  of  pro¬ 
gram  submission. 

§  923.52  Consideration  of  the  national  in¬ 
terest  in  facilities. 

(a)  Statutory  Citation,  Subsection 
306(c)(8): 

Prior  to  granting  approval  of  a  manage¬ 
ment  program  submitted  by  a  coastal  state, 
the  Secretary  shall  find  that  •  *  *  The  man¬ 
agement  program  provides  for  adequate 
consideration  of  the  national  interest  in¬ 
volved  in  planning  for,  and  in  the  siting  of, 
facilities  (including  energy  facilities  in,  or 
which  significantly  affect,  such  state's 
coastal  zone)  which  are  necessary  to  meet 
requirements  which  are  other  than  local  in 
nature.  In  the  case  of  such  energy  facilities, 
the  Secretary  shall  find  that  the  state  has 


given  such  considerations  to  any  applicable 
interstate  energy  plan  or  program. 

(b)  The  primary  purpose  of  this  re¬ 
quirement  is  to  assure  adequate  con¬ 
sideration  by  States  of  the  national  in¬ 
terest  involved  in  the  planning  for  and 
siting  of  facilities  (which  are  necessary 
to  meet  other  than  local  require¬ 
ments)  during  (1)  the  development  of 
the  State’s  management  program,  (2) 
the  review  and  approval  of  the  pro¬ 
gram  by  the  Assistant  Administrator, 
and  (3)  the  implementation  of  the  pro¬ 
gram  as  such  facilities  are  proposed. 

(c)  Requirements.  States  must: 

(1)  Describe  the  national  interest  in 
the  planning  for  and  siting  of  facilities 
considered  during  program  develop¬ 
ment. 

t Comment  Table  1  below  describes  those 
uses  that  normally  should  be  considered  by 
states  during  program  development  and  im¬ 
plementation  as  having  a  national  interest 
in  the  planning  for  and  siting  of  associated 
facilities.] 

(2)  Indicate  the  sources  relied  upon 
for  a  description  of  the  national  inter¬ 
est  in  the  planning  for  and  siting  of 
the  facilities. 

{Comment  Other  sources,  which  specify 
the  national  interest  in  the  planning  for  and 
siting  of  facilities  and  which  may  be  relied 
upon  for  articulation  of  this  interest,  in¬ 
clude: 

(i)  Federal  legislation,  for  example  the 
Outer  Continental  Shelf  Lands  Act,  the  De¬ 
partment  of  Energy  Reorganization  Act,  the 
Federal  Aid  Highways  Act; 

(ii)  Policy  statements  from  the  President, 
for  example  the  National  Energy  Plan;  the 
National  Environmental  Message,  and  the 
National  Outdoor  Recreation  Plan;  and  the 
President's  Water  Policy  Message: 

(iii)  Plans,  reports  and  studies  from  Feder¬ 
al,  State,  interstate  agencies  or  from  inter¬ 
state  groups,  for  example  interstate  energy 
plans.] 


Table  1 


Associated  facilities 


Associated  Federal  agencies 


National  defense  and  aerospace .  Military  bases  and  installations;  defense  Department  of  Defense.  National  Aeronautics  and  Space  < Ad- 

manufacturing  facilities;  aerospace  facili-  ministration, 
ties. 

Energy  production  and  transmission . .  Oil  and  gas  rigs,  storage,  distribution  and  Department  of  Energy,  Department  of  the  Interior.  Depart- 

transmission  facilities;  power  plants;  deep-  ment  of  Commerce,  National  Oceanic  and  Atomosphcric  Ad- 
water  ports;  LNG  facilities;  geothermal  ministration.  Department  of  Transportation.  Corps  of  Engi- 
facilities;  coal  mining  facilities.  neers.  Federal  Energy  Regulatory  Commission,  and  Nuclear 

Regulatory  Commission. 

Recreation . . . . . .  National  seashores,  parks,  forests:  large  and  Department  of  the  Interior,  Department  of  Agriculture,  Depart- 

•  outstanding  beaches  and  recreational  <wa-  ment  of  Housing  and  Urban  Development, 

terfronts. 

Transportation.- .  Interstate  highways,  railroads;  airports;  Department  of  Transportation,  Department  of  Commerce. 

ports:  aids  to  navigation  including  Coast  Corps  of  Engineers. 

Guard  stations. 


(3)  Indicate  how  and  where  the  con¬ 
sideration  of  the  national  interest  is 
reflected  in  the  substance  of  the  man¬ 
agement  program.  In  the  case  of 
energy  facilities  in  which  there  is  a  na¬ 


tional  interest,  the  program  must  indi¬ 
cate  the  consideration  given  any  inter¬ 
state  energy  plans  or  programs,  devel¬ 
oped  pursuant  to  section  309  of  the 
Act,  which  are  applicable  to  or  affect  a 
State's  coastal  zone. 


i Comment  Consideration  of  the  national 
interest  should  enter  into  such  determina¬ 
tions  as  uses  subject  to  the  management 
program,  the  type  of  management  afforded 
these  ases,  designation  of  areas  of  particular 
concern  and  areas  for  preservation  and  res¬ 
toration,  and  the  design  of  the  required 
energy  facility  planning  process.] 
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(4)  Describe  the  process  for  contin¬ 
ued  consideration  of  the  national  in¬ 
terest  in  the  planning  for  and  siting  of 
facilities  during  program  implementa¬ 
tion,  including  a  clear  and  detailed  de¬ 
scription  of  the  administrative  proce¬ 
dures  and  decisions  points  where  such 
interest  will  be  considered. 

[ Comment  A  process  for  adequate  consid¬ 
eration  of  the  national  interest  during  pro- 
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gram  implementation  generally  will  need  to 
involve  the  utilization  of  a  State  administra¬ 
tive  process  that  deals  with  individual  facili¬ 
ty  siting  decisions  as  these  facilities  are  pro¬ 
posed.  Normally  this  process  should  be  con¬ 
tained  in  a  State  permit  procedure  that 
deals  with  the  siting  of  energy,  recreation  or 
transportation  facilities.  Accordingly,  States 
should  review  their  existing  permit  proce¬ 
dures  and,  if  necessary,  modify  existing  or 
develop  new  procedures  to  assure  that  the 

Table  2 
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national  interest  in  the  planning  for  and 
siting  of  these  facilities  will  be  considered  as 
part  of  the  permit  process.  A  process  for 
“adequate  consideration  of  the  national  in¬ 
terest”  can  and  should  include  those  impor¬ 
tant  state  and  national  resource  concerns 
that  will  enter  into  the  decisionmaking 
process.  Table  2  below  indicates  types  of  re¬ 
sources  for  which  states  may  want  to  in¬ 
clude  special  consideration  in  their  permit 
procedures.] 


Resources 


Major  related  Federal  legislation 


Associated  Federal  agencies 


Water _ 

Wetlands . 

Endangered  flora  and  fauna . 

Flood  plains  and  erosion  hazard  areas. 

Barrier  islands  and  beaches . .......... 

Historic  and  cultural  resources ... _ ...... 

Wildlife  refuges  and  reserves . 

Areas  of  unique  cultural  significance... 

Minerals _ .......................................... 

Prime  agricultural  lands _ _ ....... 

Forests _ _  ,  . ,  . 

Living  marine  resources. _ .... _ ...... _ 


Clean  Water  Act _ .....  Environmental  Protection  Agency,  Corps  of  Engineers. 

Clean  Air  Act . .  Environmental  Protection  Agency. 

Fish  and  Wildlife  Coordination  Act .  Corps  of  Engineers,  Environmental  Protection  Agency,  Depart¬ 

ment  of  the  Interior,  Department  of  Commerce. 

Endangered  Species  Act,  Marine  Mammal  Department  of  the  Interior,  Department  of  Commerce.  Marine 
Protection  Act.  Mammal  Commission. 

Flood  Insurance  Act.................................... _ ....  Housing  &  Urban  Development,  Corps  of  Engineers,  Depart¬ 

ment  of  Agriculture. 

Coastal  Zone  Management  Act _  Department  of  the  Interior.  Department  of  Commerce,  Corps  of 

Engineers. 

National  Historic  Preservation  Act _  Advisory  Council  on  Historic  Preservation. 

Pltman-Robinson  Act;  Dlngell-Johnson  Act;  Department  of  the  Interior,  Department  of  Commerce,  Marine 
Land  and  Water  Conservation  Fund  Act.  Mammal  Commission. 

National  Historic  Preservation  Act _ _ _ _  Advisory  Council  on  Historic  Preservation.  Department  of  the 

Interior. 

Mineral  Leasing  Act,  Outer  Continental  Department  of  the  Interior.  Department  of  Energy,  Depart- 
Shelf  Lands  Act.  ment  of  Commerce. 

Homestead  Act _ _ ...... _ _ _ ...............  Department  of  Agriculture. 

National  Forest  Management  Act .  Department  of  Agriculture.  Department  of  the  Interior. 

Fisheries  Conservation  and  Management  Department  of  Commerce,  Department  of  the  Interior,  Marine 
Act,  Marine  Mammal  Protection  Act.  Mammal  Commission. 


t  Comment  As  part  of  the  State’s  proce¬ 
dure  during  program  implementation  for 
considering  the  national  interest  in  particu¬ 
lar  facilities,  States  may  request  OCZM’s  as¬ 
sistance  in  determining  the  nature  of  the 
national  interest  in  a  particular  facility 
when  a  request  to  site  that  facility  occurs. 
Under  this  process,  OCZM  will  solicit  from 
relevant  Federal  agencies  their  statement  of 
the  national  interest  in  the  particular  facili¬ 
ty  under  consideration.  OCZM  will  make 
these  statements  available  to  a  State  in  a 
timely  fashion  so  that  these  statements  are 
considered  under  a  State’s  procedure  for 
consideration  of  the  national  interest  in¬ 
volved  in  the  siting  of  a  particular  facility.] 

§  923.53  Federal  consistency  procedures. 

(a)  Requirements.  States  shall  in¬ 
clude  in  their  management  program 
submission,  as  part  of  the  body  of  the 
submission  an  appendix  or  an  attach¬ 
ment,  the  procedures  they  will  use  to 
implement  the  Federal  consistency  re¬ 
quirements  of  subsections  307  (c)  and 
(d)  of  the  Act.  At  a  minimum,  the  fol¬ 
lowing  shall  be  included: 

(1)  An  indication  of  whether  the 
state  agency  designated  pursuant  to 
subsection  306(c)(5)  of  the  Act  or  a 
single  other  state  agency  will  handle 
consistency  review  (see  15  CFR 
930.18); 

(2)  A  list  of  Federal  license  and 
permit  activities  that  will  be  subject  to 
review  (see  15  CFR  930.53); 


(3)  For  States  anticipating  coastal 
zone  effects  from  Outer  Continental 
Shelf  (OCS)  activities,  the  license  and 
permit  list  also  must  include  OCS 
plans  which  describe  in  detail  Federal 
license  and  permit  activities  (see  15 
CFR  930.74);  and 

(4)  The  public  notice  procedures  to 
be  used  for  certifications  submitted 
for  Federal  License  and  permit  activi¬ 
ties  and,  where  appropriate,  for  OCS 
plans  (see  15  CFR  930.61-930.62  and 
930.78). 

t Comment  For  detailed  guidance  on 
structuring  implementation  of  the  Federal 
consistency  provisions,  see  15  CFR  Part 
930.] 

(b)  Beyond  the  minimum  require¬ 
ments  contained  in  (a)  above.  States 
have  the  option  of  including  the  fol¬ 
lowing  in  their  management  programs: 

(1) A  list  of  Federal  activities,  includ¬ 
ing  development  projects,  which  in  the 
opinion  of  the  State  agency  are  likely 
to  significantly  affect  the  coastal  zone 
and  thereby  will  require  a  Federal 
agency  consistency  determination  (see 
15  CFR  930.35);  and 

(2)  A  description  of  the  types  of  in¬ 
formation  and  data  necessary  to  assess 
the  consistency  of  Federal  license  and 
permit  activities  and,  where  appropri¬ 
ate,  those  described  in  detail  in  OCS 
plans  (see  15  CFR  930.56  and  930.75). 


§  923.54  Mediation. 

(a)  Statutory  Citation,  Subsection 
307(h); 

In  the  case  of  serious  disagreement  be¬ 
tween  any  Federal  agency  and  a  coastal 
State: 

(1)  in  the  development  or  the  initial  im¬ 
plementation  of  a  management  program 
under  section  305;  or 

(2)  in  the  administration  of  a  management 
program  approved  under  section  306;  the 
Secretary,  with  the  cooperation  of  the  Ex¬ 
ecutive  Office  of  the  President,  shall  seek  to 
mediate  the  differences  involved  in  such  dis¬ 
agreement.  The  process  of  such  mediation 
shall,  with  respect  to  any  disagreement  de¬ 
scribed  in  paragraph  (2),  Include  public 
hearings  which  shall  be  conducted  in  the 
local  area  concerned. 

(b)  The  Act  provides  for  the  media¬ 
tion  of  “serious  disagreements”  be¬ 
tween  any  Federal  agency  and  a  coast¬ 
al  State  during  the  development  and 
implementation  of  a  management  pro¬ 
gram.  In  certain  cases,  mediation  by 
the  Secretary  or  his/her  designee, 
with  the  assistance  of  the  Executive 
Office  of  the  President,  may  be  an  ap¬ 
propriate  forum  for  conflict  resolu¬ 
tion.  This  section  describes  the  condi¬ 
tions  of  and  processes  for  mediation  of 
serious  disagreements  that  may  arise 
during  program  development  or  imple¬ 
mentation. 

(c)  State-Federal  differences  should 
be  addressed  initially  by  the  parties  in¬ 
volved.  Whenever  a  serious  disagree¬ 
ment  cannot  be  resolved  between  the 
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parties  concerned,  either  party  may 
request  the  informal  assistance  of  the 
Assistant  Administrator  in  resolving 
the  disagreement.  This  request  shall 
be  in  writing,  stating  the  points  of  dis¬ 
agreement  and  the  reason  therefor.  A 
copy  of  the  request  shall  be  sent  to 
the  other  party  to  the  disagreement. 

(d)  If  a  serious  disagreement  per¬ 
sists,  the  Secretary  or  other  head  of  a 
relevant  Federal  agency,  or  the  Gover¬ 
nor  or  the  head  of  the  State  agency 
designated  by  the  Governor  as  admin¬ 
istratively  responsible  for  program  de¬ 
velopment  (if  a  state  still  is  receiving 
section  305  program  development  or 
preliminary  approval  grants)  or  for 
program  implementation  (if  a  State  is 
receiving  section  306  program  imple¬ 
mentation  grants)  may  notify  the  sec¬ 
retary  in  writing  of  the  existence  of  a 
serious  disagreement,  and  may  request 
that  the  Secretary  seek  to  mediate  the 
serious  disagreement.  A  copy  of  the 
written  request  must  be  sent  to  the 
ageny  with  which  the  requesting 
agency  disagrees  and  to  the  Assistant 
Administrator. 

(e)  Within  15  days  following  receipt 
of  a  request  for  mediation,  the  disa¬ 
greeing  agency  shall  transmit  a  writ¬ 
ten  response  to  the  Secretary,  the 
agency  requesting  mediation  and  to 
the  Assistant  Administrator  indicating 
whether  it  wishes  to  participate  in  the 
mediation  process.  If  the  disagreeing 
agency  declines  the  offer  to  enter  into 
mediation  efforts,  the  basis  for  refusal 
must  be  indicated.  Upon  receipt  of  a 
refusal  to  participate  in  mediation  ef¬ 
forts,  the  Secretary  shall  seek  to  re¬ 
solve  the  basis  for  refusal  and  per¬ 
suade  the  disagreeing  agency  to  recon¬ 
sider  its  decision  and  enter  into  media¬ 
tion  efforts.  The  Secretary  will  not 
provide  mediation  assistance  unless  all 
parties  to  the  serious  disagreement 
agree  to  participate. 

(f)  In  the  case  of  a  serious  disagree¬ 
ment  that  occurs  during  program  de¬ 
velopment,  if  all  parties  agree  to  medi¬ 
ation,  the  Secretary  shall  schedule  a 
mediation  conference  to  be  attended 
by  representatives  from  the  Office  of 
the  Secretary,  and  the  disagreeing 
Federal  and  State  agencies.  The  Secre¬ 
tary  shall  provide  the  parties  at  least 
10  days  notice  of  the  time  and  place 
set  for  the  mediation  conference. 
Notice  also  shall  be  placed  in  the  Fed¬ 
eral  Register  to  allow  other  parties 
an  opportunity  to  make  known  to  the 
Secretary  in  writing  their  interest  in 
the  disagreement. 

(g)  If  the  mediation  efforts  do  not 
resolve  the  disagreement,  the  Assist¬ 
ant  Administrator  shall  determine 
whether  inclusion  in  the  management 
program  of  the  State  agency’s  position 
in  the  disgreement  affects  the  Assist¬ 
ant  Administrator’s  ability  to  approve 
the  State’s  management  program.  The 
Assistant  Administrator  shall  commu- 
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nicate  his/her  determination  in  writ¬ 
ing,  with  the  reason(s)  therefor,  the 
parties  to  the  disagreement. 

(h)  In  the  case  of  a  serious  disagree¬ 
ment  that  occurs  during  program  im¬ 
plementation,  if  the  parties  agree  to 
the  mediation  process,  the  Secretary 
shall  appoint  a  hearing  officer  who 
shall  schedule  a  hearing  in  the  local 
area  concerned.  The  hearing  officer 
shall  give  the  parties  at  least  30  days 
notice  of  the  time  and  place  set  for  the 
hearing.  Notice  of  the  hearing  also 
shall  be  placed  in  the  Federal  Regis¬ 
ter.  At  the  time  public  notice  is  pro¬ 
vided,  the  Federal  and  State  agencies 
shall  provide  the  public  convenient 
access  to  public  data  and  information 
related  to  the  serious  disagreement. 
Hearing  shall  be  informal  and  shall  be 
conducted  by  the  hearing  officer  with 
the  objective  of  securing,  in  a  timely 
fashion,  information  related  to  the 
disagreement.  The  Federal  and  State 
agencies,  as  well  as  other  interested 
parties,  may  offer  information  at  the 
hearing  subject  to  the  hearing  offi¬ 
cer’s  supervision  as  to  the  extent  and 
manner  of  presentation.  Unduly  long 
or  repetitious  oral  presentations  may 
be  excluded  at  the  discretion  of  the 
hearing  officer.  In  the  event  of  such 
exclusion,  the  party  may  provide  the 
hearing  officer  with  a  written  submis¬ 
sion  of  the  proposed  oral  presentation. 
Hearings  will  be  recorded  and  the 
hearing  officer  shall  provide  tran¬ 
scripts  and  copies  of  written  informa¬ 
tion  offered  at  the  hearing  to  the  Fed¬ 
eral  and  State  agency  parties.  The 
public  may  inspect  and  copy  the  tran¬ 
scripts  and  written  information  pro¬ 
vided  to  these  agencies.  Following  the 
close  of  the  hearing,  the  hearing  offi¬ 
cer  shall  transmit  the  hearing  record 
to  the  Secretary.  Upon  receipt  of  the 
hearing  record,  the  Secretary  shall 
schedule  a  mediation  conference  to  be 
attended  by  representatives  from  the 
Office  of  the  Secretary,  the  disagree¬ 
ing  Federal  and  State  agencies,  and 
other  interested  parties  whose  partici¬ 
pation  is  deemed  necessary  by  the  Sec¬ 
retary.  The  Secretary  shall  provide 
the  parties  at  least  10  days  notice  of 
the  time  and  place  set  for  the  media¬ 
tion  conference. 

(i)  Secretarial  mediation  efforts 
shall  last  only  so  long  as  the  parties 
agree  to  participate.  The  Secretary 
shall  confer  with  the  Executive  Office 
of  the  President,  as  necessary,  during 
the  mediation  process. 

(j)  Mediation  shall  terminate:  (1)  At 
any  time  the  parties  agree  to  a  resolu¬ 
tion  of  the  serious  disagreement,  (2)  if 
one  of  the  parties  withdraws  from  me¬ 
diation,  (3)  in  the  event  the  parties 
fail  to  reach  a  resolution  of  the  serious 
disagreement  within  15  days  following 
Secretarial  mediation  efforts,  and  the 
parties  do  not  agree  to  extend  media¬ 


tion  beyond  that  period,  or  (4)  for 
other  good  cause. 

(k)  The  availability  of  the  mediation 
services  provided  in  this  section  is  not 
intended  expressly  or  implicitly  to 
limit  the  parties’  use  of  alternate 
forums  to  resolve  disputes.  Specifical¬ 
ly,  judicial  review  where  otherwise 
available  by  law  may  be  sought  by  any 
party  to  a  serious  disagreement  with¬ 
out  first  having  exhausted  the  media¬ 
tion  process  provided  herein. 

§  923.55  Full  participation  by  state  and 
local  governments,  interested  parties 
and  the  general  public. 

(a)  Statutory  Citation,  Subsection 
306(c)(1): 

Prior  to  granting  approval  of  a  manage¬ 
ment  program  submitted  by  a  coastal  state, 
the  Secretary  shall  find  that:  the  state  has 
developed  and  adopted  a  management  pro¬ 
gram  for  its  coastal  zone  •  •  •  with  the  op¬ 
portunity  of  full  participation  by  •  •  •  state 
agencies,  local  governments,  regional  orga¬ 
nizations,  port  authorities,  and  other  inter¬ 
ested  parties,  public  and  private  •  •  • 

(b)  Requirements.  In  addition  to  con¬ 
sultation  with  Federal  agencies,  sub¬ 
section  306(c)(1)  of  the  Act  requires 
that  the  opportunity  for  full  participa¬ 
tion  in  program  development  be  pro¬ 
vided  State  agencies,  local  govern¬ 
ments.  regional  commissions  and  orga¬ 
nizations,  port  authorities,  and  other 
interested  public  or  private  parties.  To 
meet  this  requirement  with  respect  to 
governmental  entities  (other  than 
Federal)  and  other  public  or  private 
parties  States  must: 

(l)  Develops  and  make  available  gen¬ 
eral  information  regarding  the  pro¬ 
gram  design,  its  content  and  its  status 
throughout  program  development: 

[ Comment  Public  information  may  take 
many  forms: 

(1)  Brochures  and  reports  made  available 
in  places  of  public  congregation  such  as  li¬ 
braries,  government  buildings,  stores  or 
transit  facilities; 

(ii)  Radio,  television  and  personal  presen¬ 
tations; 

(iii)  Press  announcements; 

(iv)  Public  meetings  or  hearings; 

(v)  Exhibits; 

(vi)  Telephone  “hot  lines;”  and 

(vii)  Films  and  slide  shows.] 

(2)  Provide  a  listing,  as  comprehen¬ 
sive  as  possible,  of  all  governmental 
agencies,  regional  organizations,  port 
authorities  and  public  and  private  or¬ 
ganizations  likely  to  be  affected  by  or 
to  have  a  direct  interest  in  the  devel¬ 
opment  and  implementation  of  the 
management  program; 

(3)  Indicate  the  nature  of  major 
comments  received  from  interested  or 
affected  parties,  identified  in  (2) 
above,  and  the  nature  of  the  State’s 
response  to  these  comments:  and 

(4)  Hold  public  meetings,  workshops, 
etc.,  during  the  course  of  program  de¬ 
velopment  at  accessible  locations  and 
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convenient  times,  with  reasonable 
notice  and  availability  of  materials. 

t Comment  States  may  want  to  consider 
establishing  advisory  committees  and/or 
technical  advisory  boards  comprised  of 
public  citizens  representing  specific  interest, 
local  government  representatives,  and/or 
State  and  Federal  agency  representatives. 
These  committees  and  boards  may  serve  a 
number  of  useful  purposes:  providing  infor¬ 
mation  needed  to  develop  the  management 
program;  serving  as  a  conduit  and  evaluator 
of  public  interests  and  concerns;  and  deter¬ 
mining  major  program  directions.] 

[.Comment  Related  requirements  concern¬ 
ing  plan  coordination,  continuing  consulta¬ 
tion  after  program  approval  and  public 
hearings  may  be  found  in  §§  923.56,  923.57 
and  923.58  respectively.] 

§  923.56  Plan  coordination. 

(a)  Statutory  Citation,  Subsection 
306(cX2)(A): 

Prior  to  granting  approval  to  a  manage¬ 
ment  program  submitted  by  a  coastal  state, 
the  Secretary  shall  find  that  •  •  • 

The  State  has:  coordinated  its  program 
with  local,  areawide,  and  Interstate  plans 
applicable  to  areas  within  the  coastal  zone 
existing  on  January  1  of  the  year  in  which 
the  state's  management  program  is  submit¬ 
ted  to  the  Secretary,  which  plans  have  been 
developed  by  a  local  government,  and 
areawide  agency  designated  pursuant  to  reg¬ 
ulations  established  under  section  204  of  the 
Demonstration  Cities  and  Metropolitan  De¬ 
velopment  Act  of  1966.  a  regional  agency,  or 
an  interstate  agency  *  •  • 

(b)  Requirements.  States  must  insure 
that  the  contents  of  their  manage¬ 
ment  programs  have  been  coordinated 
with  local,  areawide  and  interstate 
plans  applicable  to  areas  within  the 
coastal  zone  existing  on  January  1  of 
the  year  in  which  the  State’s  manage¬ 
ment  program  is  submitted  to  the  As¬ 
sistant  Administrator  for  approval.  To 
document  this  coordination,  the  man¬ 
agement  program  must: 

(1)  Identify  local  governments, 
areawide  agencies  designated  pursuant 
to  regulations  established  under  sec¬ 
tion  204  of  the  Demonstration  Cities 
and  Metropolitan  Development  Act  of 
1966,  and  regional  or  interstate  agen¬ 
cies  which  have  plans  affecting  the 
coastal  zone  in  effect  on  January  1  of 
the  year  in  which  the  management 
program  is  submitted; 

(2)  List  or  provide  a  summary  of  con¬ 
tacts  with  these  entities  for  the  pur¬ 
pose  of  coordinating  the  management 
program  with  plans  adopted  by  a  gov¬ 
ernmental  entity  as  of  January  1  of 
the  year  in  which  the  management 
program  is  submitted.  At  a  minimum, 
the  following  plans,  affecting  a  State 
coastal  zone,  shall  be  reviewed:  land 
use  plans  prepared  pursuant  to  section 
701  of  the  Housing  and  Urban  Devel¬ 
opment  Act  of  1968,  as  amended;  State 
and  areawide  waste  treatment  facility 
or  management  plans  prepared  pursu¬ 
ant  to  section  201  and  208  of  the  Clean 
Water  Act,  as  amended;  plans  and  des¬ 


ignations  made  pursuant  to  the  Flood 
Insurance  Act  of  1974;  any  applicable 
interstate  energy  plans  or  programs 
developed  pursuant  to  section  309  of 
the  Act;  regional  and  interstate  high¬ 
way  plans;  plans  developed  by  Region¬ 
al  Action  Planning  Commission;  and 
fishery  management  plans  developed 
pursuant  to  the  Fisheries  Conserva¬ 
tion  and  Management  Act. 

[ Comment  State  and  areawide  clearing¬ 
houses,  established  pursuant  to  OMB  Circu¬ 
lar  A-95  (revised)  may  be  used  as  a  means  of 
contacting  relevant  local,  areawide  or  inter¬ 
state  entities  provided  such  entities  are  re¬ 
cipients  of  clearinghouse  notices.] 

(3)  Identify  conflicts  with  those 
plans  of  a  regulatory  nature  that  are 
unresolved  at  the  time  of  program 
submission  and  the  means  that  can  be 
used  to  resolve  these  conflicts. 

§  923.57  Continuing  consultation. 

(a)  Statutory  Citation,  Subsection 
306(c)(B): 

Prior  to  granting  approval  to  a  manage¬ 
ment  program  submitted  by  a  coastal  state, 
the  Secretary  shall  find  that  •  •  • 

The  state  has  *  *  *  established  an  effec¬ 
tive  mechanism  for  continuing  consultation 
and  coordination  between  the  management 
agency  designated  pursuant  to  paragraph 
<5)  of  this  section  and  with  local  govern¬ 
ments.  interstate  agencies,  regional  agen¬ 
cies.  and  areawide  agencies  within  the  coast¬ 
al  zone  to  assure  the  full  participation  of 
such  local  governments  and  agencies  in  car¬ 
rying  out  the  purposes  of  this  title;  except 
that  the  Secretary  shall  not  find  any  mech¬ 
anism  to  be  “effective”  for  purposes  of  this 
subparagraph  unless  it  Includes  each  of  the 
following  requirements: 

(i)  Such  management  agency  is  required, 
before  implementing  any  management  pro¬ 
gram  decision  which  would  conflict  with 
any  local  zoning  ordinance,  decision,  or 
other  action,  to  send  a  notice  of  such  man¬ 
agement  program  decision  to  any  local  gov¬ 
ernment  whose  zoning  authority  is  affected 
thereby. 

(ii)  Any  such  notice  shall  provide  that 
such  local  government  may,  within  the  30- 
day  period  commencing  on  the  date  of  re¬ 
ceipt  of  such  notice,  submit  to  the  manage¬ 
ment  agency  written  comments  on  such 
management  program  decision,  and  any  rec¬ 
ommendation  for  alternatives  thereto,  if  no 
action  is  taken  during  such  period  which 
would  conflict  or  interfere  with  such  man¬ 
agement  program  decision  unless  such  local 
government  waives  its  rights  to  comment. 

(iii)  Such  management  agency,  if  any  such 
comments  are  submitted  to  it,  within  such 
30-day  period,  by  any  local  government: 

(I)  is  required  to  consider  any  such  com¬ 
ments, 

(II)  is  authorized,  in  its  discretion,  to  hold 
a  public  hearing  on  such  comments,  and 

(III)  may  not  take  any  action  within  such 
30-day  period  to  implement  the  manage¬ 
ment  program  decision,  whether  or  not 
modified  on  the  basis  of  such  comments. 

(b)  Requirements.  (1)  Establish  a 
mechanism  or  mechanisms  which  will 
provide  for  continuing  consultation 
and  coordination  after  program  ap¬ 
proval  between  local  governments,  re¬ 


gional,  areawide,  multistate  and  other 
State  agencies  with  activities  in  the 
coastal  zone  and  the  State  agency  des¬ 
ignated  pursuant  to  subsection 
306(c)(5)  of  the  Act; 

[Comment  States  may  want  to  consider 
use  of  the  OMB  Circular  No.  A-95  (revised) 
Project  Notification  and  Review  System  as  a 
mechanism  for  continuing'  consultation  and 
coordination  with  affected  local  govern¬ 
ments.  areawide,  regional,  interstate  and 
other  State  agencies  after  program  approv¬ 
al.  States  also  may  want  to  consider  the  pos¬ 
sibility  of  establishing  or  utilizing  councils, 
committees,  or  task  forces  with  representa¬ 
tion  fron.  affected  local  governments, 
areawide,  regional,  multi-state  and  other 
State  agencies  as  a  vehicle  for  providing 
continuing  consultation  and  coordination 
after  program  approval.  Such  a  council, 
when  it  includes  local  government  represen¬ 
tation,  may  be  helpful  in  meeting  the  re¬ 
quirements  below.] 

(2)  Establish  a  procedure  whereby 
local  governments  with  zoning  author¬ 
ity  are  notified  of  State  management 
program  decisions  which  would  con¬ 
flict  with  any  local  zoning  ordinance 
decision. 

(i)  “Management  agency”  refers  to 
the  State  agency  designated  by  the 
Governor  pursuant  to  subsection 
306(cX5)  of  the  Act  and  to  any  other 
State  agency  responsible  for  imple¬ 
menting  a  management  program  deci¬ 
sion; 

(ii)  “Management  program  decision” 
refers  to  any  major,  discretionary 
policy  decisions  on  the  part  of  a  man¬ 
agement  agency,  such  as  the  determi¬ 
nation  of  permissible  land  and  water 
uses,  the  designation  of  areas  or  par¬ 
ticular  concern  or  areas  for  preserva¬ 
tion  or  restoration,  or  the  decision  to 
acquire  property  for  public  uses.  Regu¬ 
latory  actions  which  are  taken  pursu¬ 
ant  to  these  major  decisions  are  not 
subject  to  the  State-local  consultation 
mechanisms; 

[Comment.  Examples  of  what  might  con¬ 
stitute  a  major  management  program  deci¬ 
sion  include,  but  are  not  limited  to: 

(A)  A  state  management  agency  decision 
that  a  certain  class  of  wetlands  may  not  be 
filled  or  developed; 

(B)  A  decision  prohibing  the  development 
of  non-water  dependent  facilities  along  cer¬ 
tain  shoreline  areas; 

(C)  A  decision  requiring  that  new  develop¬ 
ment  of  the  shoreline  may  not  interfere 
with  existing  public  rights  of  access  to  the 
sea  and  that  new  developments  of  a  certain 
magnitude  are  required  to  provide  public 
access  as  part  of  the  development; 

(D)  A  decision  to  acquire  urban  shoreland 
for  recreational  purposes;  or 

(E)  Designation  of  coastal  historic  re¬ 
sources  or  natural  areas  as  areas  for  preser¬ 
vation  or  restoration,  when  any  of  these  are 
discretionary,  and  not  legislatively  mandat¬ 
ed,  decisions  of  a  management  agency.] 

(iii)  A  State  management  program 
decision  shall  be  considered  to  be  in 
conflict  with  a  local  zoning  ordinance 
if  the  decision  is  contradictory  to  that 
ordinance.  A  State  management  pro- 
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gram  decision  that  consists  of  addi¬ 
tional  but  not  contradictory  require¬ 
ments  shall  not  be  considered  to  be  in 
conflict  with  a  local  zoning  ordinance, 
decision  or  other  action; 

(iv)  “Local  government”  refers  to 
those  defined  in  section  304(10)  of  the 
Act  which  have  some  form  of  zoning 
authority. 

(v)  "Local  zoning  ordinance,  decision 
or  other  action”  refers  to  any  local 
government  land  or  water  use  action 
which  regulates  or  restricts  the  con¬ 
struction,  alteration  of  use  of  land, 
water  or  structures  thereon  or  there¬ 
under.  These  actions  include  zoning 
ordinances,  master  plans  and  official 
maps.  A  local  government  has  the 
right  to  comment  on  a  State  manage¬ 
ment  program  decision  when  such  de¬ 
cision  conflicts  with  the  above  speci¬ 
fied  actions; 

(vi)  Notification  must  be  in  writing 
and  must  inform  the  local  government 
of  its  right  to  submit  comments  to  the 
State  management  agency  in  the  event 
the  proposed  State  management  pro¬ 
gram  decision  conflicts  with  a  local 
zoning  ordinance,  decision  or  other 
action.  The  effect  of  providing  such 
notice  is  to  stay  State  action  to  imple¬ 
ment  its  management  decision  for  at 
least  a  30-day  period  unless  the  local 
government  waives  its  right  to  com¬ 
ment. 

(vii)  “Waiver”  of  the  right  of  local 
government  to  comment  (thereby  per¬ 
mitting  a  State  agency  to  proceed  im¬ 
mediately  with  implementation  of  the 
management  program  decision)  shall 
result: 

(A)  Following  State  agency  receipt 
of  a  written  statement  from  a  local 
government  indicating  that  it  either: 

(1)  Waives  its  right  to  comment;  or 

(2)  Concurs  with  the  management 
program  decision;  or 

(3)  Intends  to  take  action  which  con¬ 
flicts  or  interferes  with  the  manage¬ 
ment  program  decision;  or 

(B)  Following  a  public  statement  by 
a  local  government  to  the  same  effect 
as  (A)  above;  or 

(C)  Following  an  action  by  a  local 
government  that  conflicts  or  inter¬ 
feres  with  the  management  program 
decison. 

[ Comment.  A  waiver  of  the  right  to  com¬ 
ment  or  a  waiver  indicating  concurrence 
may  be  presumed  if  the  local  government 
fails  to  submit  written  comments  to  the 
State  agency  within  the  30-day  comment 
period.  State  management  programs  should 
indicate  what  act  on  the  State  agency  will 
take  in  the  ev^nt  a  local  government  pur¬ 
sues  a  coT-qicting  or  interfering  action. 
States  are  encouraged  to  develop  their  re¬ 
sponses  to  conflicting  local  action  within 
the  framework  of  sections  306(d)(1)  and 
306(d)(2)  of  the  Act.  Section  306(d)(1)  of  the 
Act  provides,  among  other  things,  that  the 
State  have  the  management  authority  to  re¬ 
solve  conflicts  among  competing  uses.  Sec¬ 
tion  306(d)(2)  of  the  Act  requires  that  the 
management  program  provide  for  a  method 


of  assuring  local  land  and  water  regulations 
within  the  coastal  zone  do  not  unreasonably 
restrict  or  exclude  uses  or  regional  benefit.] 

[Comment.  OCZM  strongly  encourages 
local  governments  not  to  effect  a  waiver  by 
silence  as  this  process  causes  needless  delay 
in  implementing  a  management  program  de¬ 
cision.] 

(viii)  The  management  program 
shall  include  procedures  to  be  followed 
by  a  management  agency  in  consider¬ 
ing  a  local  government’s  comments. 
These  procedures  shall  include,  at  a 
minimum,  circumstances  under  which 
the  agency  will  exercise  its  discretion 
to  hold  a  public  hearing.  Where  public 
hearings  will  be  held,  the  program 
must  set  forth  notice  and  other  hear¬ 
ing  procedures  that  will  be  followed. 
Following  State  agency  consideration 
of  local  comments  (when  a  discretion¬ 
ary  public  hearing  is  not  held)  or  fol¬ 
lowing  public  hearing,  the  manage¬ 
ment  agency  shall  provide  a  written 
response  to  the  affected  local  govern¬ 
ment,  affected  local  government, 
within  a  reasonable  period  of  time  and 
prior  to  implementation  of  the  man¬ 
agement  program  decision,  on  the  re¬ 
sults  of  the  agency’s  consideration  of 
public  comments. 

[Comment.  In  the  event  that  a  local  gov¬ 
ernment  requests  a  public  hearing  and  such 
a  request  is  granted,  the  State  management 
program  may  provide  or  require  that  the 
local  government  requesting  such  hearing 
shall  provide  the  required  public  notice 
and/or  meeting  facility.] 

§  923.58  Public  hearings. 

(a)  Statutory  Citations,  Subsection 
306(c)(1): 

Prior  to  granting  approval  of  a  manage¬ 
ment  program  submitted  by  a  coastal  state, 
the  Secretary  shall  find  that: 

The  state  has  developed  and  adopted  a 
management  program  for  its  coastal  zone 
•  •  •  after  notice  *  •  • 

Subsection  306(c)(3): 

Prior  to  granting  approval  of  a  manage¬ 
ment  program  submitted  by  a  coastal  state, 
the  Secretary  shall  find  that  •  •  • 

The  state  has  held  public  hearings  in  the 
development  of  the  management  program. 

Section  311: 

All  public  hearirgs  required  under  this 
title  must  be  announced  at  least  thirty  days 
prior  to  the  hearing  date.  At  the  time  of  the 
announcement,  all  agency  materials  perti¬ 
nent  to  the  hearings,  including  documents, 
studies,  and  other  data,  must  be  made  avail¬ 
able  to  the  public  for  review  and  study.  As 
similar  materials  are  subsequently  devel¬ 
oped.  they  shall  be  made  available  to  the 
public  as  they  become  available  to  the 
agency. 

(b)  Requirements.  States  shall: 

(1)  Hold  a  minimum  of  two  public 
hearings  during  the  course  of  program 
development,  at  least  one  of  which  will 
be  on  the  total  scope  of  the  coastal 
management  program.  Hearings  on 
the  total  management  program  do  not 


have  to  be  held  on  the  actual  docu¬ 
ment  submitted  to  the  Assistant  Ad¬ 
ministrator  for  section  306  approval. 
However,  such  hearing(s)  must  cover 
the  substance  and  content  of  the  pro¬ 
posed  management  program  in  such  a 
manner  that  the  general  public,  and 
particularly  affected  parties,  have  a 
reasonable  opportunity  to  understand 
the  impacts  of  the  management  pro¬ 
gram.  If  the  hearing(s)  are  not  on  the 
management  document  per  se.  all  re¬ 
quests  for  such  document  must  be 
honored  and  comments  on  the  docu¬ 
ment  received  prior  to  submission  of 
the  document  to  the  Assistant  Admin¬ 
istrator  must  be  considered; 

(2)  Provide  a  minimum  of  30  days 
public  notice  of  hearing  dates  and  lo¬ 
cations; 

[ Comment  Announcement  of  the  hear¬ 
ings  should  be  through  media  designed  to 
inform  the  public— not  merely  to  provide 
"technical  notice.”  In  addition  to  any  publi¬ 
cation  of  legal  notice  as  required  by  State 
law,  reasonably  informative  news  releases 
should  be  made  available  to  the  news  media 
in  the  affected  communities.] 

[ Comment .  In  many  cases,  the  population 
of  the  coastal  zone  fluctuates  significantly 
w’ith  the  seasons  of  the  year.  Efforts  should 
be  made  to  hold  hearings  when  those  popu¬ 
lations  most  likely  to  be  affected  are  pres¬ 
ent.] 

(3)  Make  available  for  public  review, 
at  the  time  of  public  notice,  all  agency 
materials  pertinent  to  the  hearings: 

(4)  Include  a  transcript  or  summary 
of  the  public  hearing(s)  with  the 
State’s  program  document  or  submit 
same  within  thirty  (30)  days  following 
submittal  of  the  program  to  the  As¬ 
sistant  Administrator.  At  the  same 
time  this-- transcript  or  summary  is 
submitted  to  the  Assistant  Administra¬ 
tor,  it  must  be  made  available,  upon 
request,  to  the  public. 

Subpart  G — Miscellaneous 

§  923.60  General. 

The  purposes  of  this  subpart  are  to 
provide  guidance  on  meeting  the  re¬ 
quirements  of  subsection  306(h)  of  the 
Act  dealing  with  segmented  manage¬ 
ment  programs  and  fulfilling  the  re¬ 
quirements  for  an  environmental 
impact  assessment  which  all  manage¬ 
ment  program  submissions,  whether 
for  a  State’s  total  coastal  zone  or  for  a 
segment,  must  contain. 

§  923.61  Segmentation. 

(a)  Statutory  Citation,  Section 
306(h): 

At  the  discretion  of  the  state  and  with  the 
approval  of  the  Secretary,  a  management 
program  may  be  developed  and  adopted  in 
segments  so  that  immediate  attention  may 
be  devoted  to  those  areas  within  the  coastal 
zone  which  most  urgently  need  manage¬ 
ment  programs:  Provided,  that  the  state 
adequately  provides  for  the  ultimate  coordi¬ 
nation  of  the  various  segments  of  the  man¬ 
agement  program  into  a  single,  unified  pro- 
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gram,  and  that  the  unified  program  will  be 
completed  as  soon  as  reasonably  practicable. 

(b)  This  section  of  the  Act  reflects  a 
recognition  that  it  may  be  desirable 
for  a  State  to  develop  and  adopt  its 
management  program  in  segments 
rather  than  all  at  once  because  of  a 
relatively  long  coastline,  developmen¬ 
tal  pressures  or  public  support  in  spe¬ 
cific  areas,  or  earlier  regional  manage¬ 
ment  programs  already  developed  and 
adopted.  It  is  important  to  note,  how¬ 
ever,  that  the  ultimate  objective  of 
segmentation  is  completion  of  a  man¬ 
agement  program  for  the  coastal  zone 
of  the  entire  State  in  a  timely  fashion. 

(c)  A  segmented  management  pro¬ 
gram  shall  not  be  developed  solely  for 
the  purpose  of  protecting  or  control¬ 
ling  a  single  coastal  resource  or  use. 

(d)  Segmentation  is  at  the  State’s 
option,  but  requires  the  approval  of 
the  Assistant  Administrator. 

(e)  Requirements.  If  a  State  intends 
to  adopt  its  mangement  program  in 
two  or  more  segments,  it  shall  advise 
the  Assistant  Administrator  as  early  as 
practicable,  stating  the  reasons  for 
segmenting  the  program,  and  request¬ 
ing  the  Assistant  Administrator’s  ap¬ 
proval.  Upon  receipt  of  the  Assistant 
Administrator’s  approval,  the  segment 
submission  shall  include: 

(1) A  geographic  area  on  both  sides 
of  the  coastal  land/water  interface; 

(2)  A  timetable  and  budget  for  the 
timely  completion  of  the  remaining 
segment(s);  and 

(3)  The  management  boundary  for 
the  entire  coastal  zone  throughout  the 
state  as  part  of  the  segment  submis¬ 
sion. 

[ Comment.  Where  islands  within  a  State's 
coastal  zone  form  separate  and  valuable  eco¬ 
logical  units  for  which  a  segment  of  the 
managment  program  may  be  established 
with  relatively  few  problems,  the  Assistant 
Administrator  may  waive  this  requirement.] 

(4)  Documentation  of  how  the  re¬ 
quirements  of  Subparts  A-F  are  met 
for  the  segment. 

§  923.62  Environmental  assessment. 

(a)  Requirements.  All  State  manage¬ 
ment  program  submissions  must  con¬ 
tain  an  environmental  assessment  at 
the  time  of  submission  of  the  manag¬ 
ment  program  to  OCZM  for  threshold 
review.  In  accordance  with  the  Council 
on  Environmental  Quality  Regulations 
(Federal  Register  Vol.  43,  No.  230, 
November  29,  1978)  Sections  1506.5(a) 
and  (b),  state  environmental  assess¬ 
ments  shall  contain  the  following  in¬ 
formation: 

(1)A  summary  of  the  state’s  man¬ 
agement  program; 

ICommenL  The  summary  should  not 
exceed  10  pages  and  should  be  a  descriptive 
statement  of  the  management  program  and 
how  it  will  operate.  Specific  references  to 
the  Federal  CZMA  requirements  are  not 
necessary.  It  is  intended  that  this  summary 


be  part  of  the  overall  summary  section  of 
the  Federal  Environmental  Impact  State¬ 
ment  (EIS).] 

(2)  A  brief  discussion  of  the  need  for 
the  State’s  participation  in  the  Feder¬ 
al  program; 

ICommenL  Since  participation  under  the 
Federal  CZMA  is  a  voluntary  process.  States 
should  describe  briefly  the  reasons  for  ap¬ 
plying  for  Federal  approval.  This  may  in¬ 
clude  the  importance  of  Federal  funding  to 
the  State,  the  use  of  Federal  consistency  as 
an  additional  management  tool  and/or  that 
participation  is  mandated  by  State  law.] 

(3)  A  succinct  description  of  the  en¬ 
vironment  to  be  affected  by  program 
implementation: 

I  Comment  A  description  of  the  affected 
environment  should  not  exceed  30  pages. 
Reference  to  technical  documents  and  data 
which  were  produced  or  used  by  the  State 
in  analyzing  the  coastal  zone  may  be  useful. 
The  importance  of  this  section  lies  in  relat¬ 
ing  the  productivity  and  vulnerability  of  the 
coastal  environment  with  socio-economic 
importance.  Cross-reference  should  be  made 
to  relevant  sections  of  the  management  pro¬ 
gram.  If  following  format  suggested  in 
§  023.71,  reference  to  ‘‘Framework  of  Pro¬ 
gram  Development”  would  be  appropriate.] 

(4)  A  description  and  discussion  of 
the  major  alternatives  which  were 
considered  by  the  State  in  developing 
the  coastal  management  program; 

ICommenL  A  description  of  alternatives 
should  not  exceed  fifteen  pages  and  should 
be  limited  to  the  major  or  controversial  al¬ 
ternatives  that  have  been  seriously  consid¬ 
ered  and  reviewed  at  some  length  by  the 
State.  Included  should  be  the  alternative  of 
no  action  or  non-participation  in  the  Feder¬ 
al  program  and  alternatives  which  raised 
substantial  public  debate  as  a  result  of  con¬ 
sultation  and  public  participation  during 
program  development.  Usually  these  alter¬ 
natives  will  relate  to  management  tech¬ 
niques,  boundaries  and  uses  subject  to  man¬ 
agement.  To  the  extent  these  alternatives 
are  discussed  in  the  management  program, 
cross-reference  will  suffice;  environmental 
impacts  of  the  proposal  and  the  alterna¬ 
tives’  comparative  focus  would  be  helpful.] 

(5)  A  discussion  of  the  environmen¬ 
tal  impacts  of  implementing  the  pro¬ 
gram; 

ICommenL  Describing  the  environmental 
impacts  will  vary  with  each  state  and  will  be 
a  function  of  which  type  of  management 
system  will  be  used,  whether  new  legisla¬ 
tion,  policies  or  permits  were  promulgated, 
etc.  These  impacts  should  be  discussed  to 
the  levels  of  detail  commensurate  with  the 
detail  in  the  program.  This  description 
should  not  exceed  50  pages.  OCZM  consid¬ 
ers  that  the  direct  impacts  of  the  Federal 
action  are  those  associated  with  the  expend¬ 
itures  of  Section  306  funds,  the  use  of  the 
Federal  consistency  provisions  under  Sec¬ 
tion  307,  recognition  given  by  the  State  to 
the  siting  of  facilities  which  are  in  the  na¬ 
tional  interest,  and  the  thrust  of  a  State 
program  in  attempting  to  achieve  the  na¬ 
tional  objectives  identified  in  Sections  302 
and  303  of  the  Act.  Indirect  impacts  associ¬ 
ated  with  the  State  management  program, 
and  which  the  State  should  address,  include 


socio-economic  impacts  of  land  and  water 
use  regulations,  impacts  upon  the  natural 
environment  and  impacts  that  can  be  attrib¬ 
utable  to  specific  policies  or  control  tech¬ 
niques.  See  also  §5  1502.16(c)-(h)  of  the  CEQ 
regulations.] 

(6)  A  listing  of  agencies  or  persons 
consulted  in  determining  the  impacts 
of  the  management  program. 

ICommenL  The  views  of  local  govern¬ 
ments,  State  and  Federal  agencies,  industri¬ 
al  and  environmental  groups,  etc.  to  their 
perspective  on  the  impacts  of  program  im¬ 
plementation  is  desirable.  This  normally 
will  occur  as  part  of  the  program  develop¬ 
ment  process.  Cross-reference  to  the  man¬ 
agement  program  is  sufficient.] 

(b)  General  Comments.  OCZM  will 
independently  evaluate  the  State’s  en¬ 
vironmental  assessment  and  use  as 
much  as  possible  in  developing  an  EIS 
on  the  management  program.  An  EIS 
will  be  produced  for  all  state  programs 
submitted  for  306  approval.  The 
timing  and  review  procedures  for  the 
EIS  are  discussed  in  §  923.72. 

Subpart  H — Review/Approval 
Procedures 

§923.70  General. 

The  purpose  of  this  Subpart  is  to  de¬ 
scribe  the  process  of  State  program 
review  and  approval  following  submis¬ 
sion  of  a  State’s  management  program 
to  the  Assistant  Administrator.  Be¬ 
cause  the  review  process  involves  prep¬ 
aration  and  dissemination  of  draft  and 
final  environmental  impact  statements 
and  lengthy  Federal  agency  review; 
States  should  at  least  anticipate  that 
it  normally  will  take  7  months  be¬ 
tween  the  time  a  State  first  submits  a 
draft  management  program  to  OCZM 
for  threshhold  review  and  the  point  at 
which  the  Assistant  Administrator 
makes  a  final  decision  on  whether  to 
approve  the  management  program. 
Certain  factors  will  contribute  to 
lengthening  or  shortening  this  time 
table;  these  factors  are  discussed  in 
the  sections  that  follow.  This  Subpart 
also  provides  guidance  on  a  recom¬ 
mended  format  for  the  program  docu¬ 
ment  submitted  to  the  Assistant  Ad¬ 
ministrator  for  review  and  approval. 
In  addition,  this  Subpart  provides  cri¬ 
teria  for  providing  preliminary  approv¬ 
al  of  State  coastal  management  pro¬ 
grams  pursuant  to  subsection  305(d)  of 
the  Act. 

§  923.71  Recommended  format  for  pro¬ 
gram  submission. 

(a)  This  guidance  is  provided  in  re¬ 
sponse  to  requests  from  a  number  of 
States  for  a  suggested  format.  States 
should  note,  however,  that  this  format 
is  not  mandatory.  As  long  as  States  ad¬ 
dress  all  the  sections  of  the  Act  and 
associated  requirements  of  these  regu¬ 
lations,  the  presentation  may  be  in 
such  format  as  best  suits  their  needs 
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provided  that  such  format  has  been 
discussed  with  and  agreed  to  by 
OCZM. 

(b)  States  should  include  an  index 
with  their  program  submission  that  in¬ 
dicates  where  in  the  management  pro¬ 
gram  document  the  information  can 
be  found  which  is  necessary  to  make 
the  findings  required  by  the  Act  and 


RULES  AND  REGULATIONS 

associated  requirements  of  these  regu¬ 
lations.  A  chart  is  provided  below  of 
the  findings  required  by  the  Act  and 
associated  requirements  of  these  regu¬ 
lations.  This  chart  should  assist  States 
in  developing  the  index.  If  States  use 
the  chart  below  as  an  index,  it  is  rec¬ 
ommended  that  a  third  column  enti¬ 
tled  Page  Number  be  added  to  expe¬ 
dite  review. 


Table  2 .—Chart— Findings  Necessary  for  Section  306  Approval 


Section  of  the  Act 


Associated  sec¬ 
tions)  of  these 
regulations 


Sec.  306(a)  which  includes  the  requirements  of  sec.  305: 

305(bX1):  Boundaries . . . . . 

305(b)(2):  Uses  subject  to  management . . . 

305(b)(3):  Areas  of  particular  concern . 

305'  b )( 4 ):  Means  of  control . 

305(b)(5):  Guidelines  on  priorities  of  uses . 

305(b)(6):  Organizational  structure . : . 

305(b)(7):  Shorefront  planning  process . 

305(b)(8):  Energy  facility  planning  process . 

305'b)(9):  Erosion  planning  process . 

Sec.  306(c)  which  includes: 

306(0(1):  Notice:  full  participation:  consistent  with  see.  303 . 

306(0(2 '(A):  Plan  coordination . . . . . 

306(c)(2)(B):  Continuing  consultation  mechanisms . 

306( cX3>:  Public  hearings . 

306(c)(4):  Gubernatorial  review  and  approval . 

306(c)(5):  Designation  of  recipient  agency . 

306(c)(6):  Organization . 

306( 0(7):  Authorities . . . . . . . . 

306(c)(8):  Adequate  consideration  of  national  interest . 

306(c)(9):  Areas  for  preservation/restoration . 

Sec.  306(d)  which  includes: 

306(d)(1):  Administer  regulations,  control  development;  resolve  conflicts 

306(d)(2):  Powers  of  acquisition,  if  necessary . . . 

Sec.  306(e)  which  includes: 

306(  e  X 1 ):  Technique  of  control . ........ . 

306(e)(2):  Uses  of  regional  benefit . 

Sec.  306(  h ):  Segments .... _ _ _ _ — . 

Sec.  307  which  includes: 

307(b):  Adequate  consideration  of  Federal  agency  views . 

307(f):  Incorporation  of  air  and  water  quality  requirements . 

Applicable  only  to  segmented  management  programs 


923.31-923.34. 

923.11. 

923.21-923.23. 

923.41. 

923.21. 

923.46. 

923.24. 

923.13. 

923.25. 


923.3.  923.51.  923.55. 
and  923.58. 

923.56. 

923.57. 

923.58. 

923.48. 

923.47. 

923.46. 

923.41. 

923.52. 

923.22 

923.41. 

923.41. 

923.42-923.44. 

923.12. 

923.61. 

923.51. 

923.45. 


(c)  OCZM  recommends  the  following 
format  for  program  submission:  Sum¬ 
mary:  Framework  of  Program  Devel¬ 
opment;  Policies:  306  Requirements. 
OCZM  also  recommends  the  following 
items  as  appendices:  Documentation  of 
Government  Consultation  and  Public 
Participation  Efforts;  Summaries  of 
Required  Public  Hearings;  Text  of 
Relevant  Legal  Authorities;  Environ¬ 
mental  Assessment;  and  such  other 
technical  reports,  maps,  organizational 
charts  or  other  materials  a  State  feels 
would  be  useful  in  reviewing  the  man¬ 
agement  program.  The  elements  of 
the  main  body  of  the  managment  pro¬ 
gram  are  discussed  in  greater  detail 
below: 

(1)  Summary— This  section  should 
serve  as  an  executive  summary  of  the 
program  and  should  describe  briefly 
the  major  elements  of  the  State’s 
management  program.  This  section 
also  should  include  a  discussion  of  ob¬ 
jectives  the  State  will  seek  to  attain 
through  implementation  of  its  man¬ 
agement  program.  Specific  milestones 
and  timeframes  for  accomplishment  of 


these  objectives  should  be  established 
where  possible. 

(2)  Framework  of  Program  Develop¬ 
ment— This  section  should  address  the 
major  coastal  issues  and  problems 
identified  during  the  program  develop¬ 
ment  process,  the  nature  of  those 
issues  and  problems,  and  how  the 
management  program  can  help  to  re¬ 
solve  them.  This  section  should  in¬ 
clude  a  discussion  of  the  major  coastal 
natural  resources  and  human  activities 
which  are  important,  unique  and/or 
subject  to  intense  pressures  or  con¬ 
flicts.  A  brief  discussion  of  the  institu¬ 
tional  setting  within  which  the  pro¬ 
gram  was  developed  and  some  of  the 
major  considerations  or  alternatives 
that  led  to  particular  management  ap¬ 
proaches  is  appropriate  as  part  of  this 
section.  In  addition,  there  should  be  a 
brief  discussion  of  those  issues  and 
problems  which  the  program  may  not 
address  initially  but  which  will  be 
taken  into  consideration  during  pro¬ 
gram  implementation  and/or  future 
program  refinements. 


(3)  Policies— This  section  should  con¬ 
tain  those  policies  that  provide  for  a 
comprehensive,  enforceable  and  pre¬ 
dictable  management  program.  These 
policies  should  be  tied  to  issues  and 
problems  (discussed  in  (2)  above)  and 
to  legal  authorities  (discussed  in  (4) 
below). 

(4)  306  Requirements— In  this  sec¬ 
tion  States  should  demonstrate  that 
the  requirements  of  the  Act  and  these 
regulations  have  been  met.  The  follow¬ 
ing  contents  are  suggested: 

(i)  Boundaries— The  requirements  of 
subsection  305(b)(1)  of  the  Act  and 
Subpart  D  of  these  regulations  should 
be  addressed.  States  may  want  to  indi¬ 
cate  here,  or  as  part  of  the  EIA,  major 
boundary  alternatives  considered. 
General  maps  of  the  management 
boundaries  and  of  excluded  Federal 
lands,  if  provided,  are  recommended 
for  inclusion  in  this  section  (or  if  more 
easily  handled  as  a  separate  appendix, 
their  location  in  the  appendix  should 
be  indicated  in  this  section). 

(ii)  Uses  Subject  to  Management— 
The  requirements  of  subsections 
305(b)(2),  305(b)(8)  and  306(e)(2)  of 
the  Act  and  related  sections  923.11- 
923.13  of  these  regulations  should  be 
addressed. 

(iii)  Special  Management  Areas— 

The  requirements  of  subsections 
305(b)(3),  305(b)(5),  305(b)(7), 

305(b)(9),  and  306(c)(9)  and  the  associ¬ 
ated  requirements  of  Subpart  C  of 
these  regulations  should  be  addressed. 
States  are  encouraged  to  include  gen¬ 
eralized  maps  locating  designated 
Areas  of  Particular  Concern. 

<iv)  Authorities  and  Organization— 
The  requirements  of  subsections 
305(b)(4),  305(b)(6),  306(0(5), 

306(c)(7),  306(d),  306(e)(1)  and  307(f) 
of  the  Act  and  the  associated  require¬ 
ments  of  Subpart  E  of  these  regula¬ 
tions  should  be  addressed.  This  should 
include  a  discussion  of  the  administra¬ 
tive  and  legal  bases  that  will  be  used 
to  implement  and  insure  enforcement 
of  and  compliance  with  the  policies  of 
the  management  program.  This  sec¬ 
tion  should  include,  as  applicable,  dis¬ 
cussion  of  six  types  of  legal  authori¬ 
ties:  State  legislation.  State  agency 
regulations,  gubernatorial  executive 
orders,  interagency  agreements,  sig¬ 
nificant  judicial  decisions  and  signifi¬ 
cant  constitutional  provisions.  With 
respect  to  the  organizational  structure 
that  will  be  used  to  implement  the 
management  program,  this  section 
should  include  a  discussion  of  the 
roles  and  responsibilities  during  the 
program  implementation  of  the  State 
agency  designated  pursuant  to  subsec¬ 
tion  306(cX5)  of  the  Act  and  of  other 
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State,  local  or  regional  agencies  that 
will  be  involved  in  carrying  out  the 
management  program.  The  relation¬ 
ship  of  the  designated  State  agency  to 
these  other  agencies  also  should  be  de¬ 
scribed. 

(v)  Consultation,  Participation  and 
National  Interests— The  requirements 
of  subsections  306(c)(l)-(c)(3), 
306(c)(8)  and  307(b)  of  the  Act  and  the 
related  requirements  of  Subpart  P  of 
these  regulations  should  be  addressed. 
Included  herein  should  be  a  summary 
of  consultation  efforts  with  relevant 
Federal  and  State  agencies,  local  gov¬ 
ernments,  regional,  areawide  and/or 
interstate  entities.  A  summary  of 
public  information  and  participation 
during  program  development  should 
be  included.  Also  included  herein 
should  be  discussions  of  national  inter¬ 
est  considerations;  what  procedures 
the  State  will  use  to  implement  the 
Federal  consistency  provisions  of  the 
Act;  and  what  mechanisms  will  be 
used  to  insure  continued  governmental 
consultation  and  public  participation 
after  program  approval.  Detailed  doc¬ 
umentation  regarding  a  number  of  the 
requirements  addressed  in  this  section 
can  be  reserved  for  appendices. 

(vi)  Miscellaneous— Normally.  States 
will  address  the  requirements  of  sub¬ 
section  306(c)(4)  and  related  §923.48 
in  the  gubernatorial  transmittal  that 
will  accompany  the  program  submis¬ 
sion. 

(d)  For  a  segment  submission,  the 
same  format  should  be  used.  All  the 
requirements  of  the  Act  and  these  reg¬ 
ulations  apply,  unless  otherwise  noted 
in  §923.61.  Segment  submissions  also 
must  address  the  requirements  of  sub¬ 
section  306(h)  of  the  Act  and  the  asso¬ 
ciated  requirements  of  §  923.61. 

§  923.72  Review/approval  procedures. 

(a)  Upon  submission  by  a  State  of  its 
draft  management  program,  OCZM  is 
to  determine  if  it  adequately  meets 
the  requirements  of  the  Act  and  these 
regulations.  Assuming  positive  find¬ 
ings  are  made  and  major  revisions  to 
the  State’s  draft  management  pro¬ 
gram  are  not  required,  OCZM  will  pre¬ 
pare  a  Draft  Environmental  Impact 
Statement  (DEIS).  The  DEIS  will  in¬ 
corporate  the  State’s  program  docu¬ 
ment.  This  combined  document,  here¬ 
inafter  referred  to  as  the  DEIS,  will  be 
distributed  to  principally  affected  Fed¬ 
eral  agencies.  State,  local  and  regional 
agencies,  national  interest  groups  and 
to  interested  individuals.  Preparation 
of  the  DEIS,  printing  of  the  docu¬ 
ment,  delivery  to  EPA,  and  publication 
in  the  Federal  Register  of  notice  of 
availability  of  the  DEIS  and  notice  of 
date  and  location  of  public  hearing  on 
the  DEIS  usually  will  take  45  days. 
Since  States  normally  will  be  responsi¬ 
ble  for  printing  the  DEIS,  the  time  in¬ 


volved  will  vary  depending  on  State 
printing  capabilities. 

(b)  From  the  time  of  notice  of  avail¬ 
ability  in  the  Federal  Register  of  the 
DEIS,  each  Federal  agency,  other 
person  or  entity  normally  has  45  days, 
pursuant  to  CEQ  regulations  to  pro¬ 
vide  comments,  if  any,  on  the  DEIS  to 
the  Assistant  Administrator.  During 
this  time  period,  a  public  hearing  will 
be  held  in  one  or  more  locations  in  the 
coastal  State  whose  program  is  under 
review.  At  least  fifteen  (15)  days 
notice,  pursuant  to  CEQ  regulations 
and  the  Administrative  Procedures 
Act,  will  be  provided,  including  an¬ 
nouncement  of  availability  of  the 
DEIS.  Following  the  public  hearing(s), 
the  comment  period  normally  will 
remain  open  for  fifteen  days. 

(c)  Following  the  close  of  the  DEIS 
comment  period,  the  Assistant  Admin¬ 
istrator  will  review,  and  evaluate  com¬ 
ments  received,  in  keeping  with  the  re¬ 
quirement  of  subsection  307(b)  of  the 
Act  to  adequately  consider  the  views 
of  principally  affected  Federal  agen¬ 
cies,  and  in  keeping  with  the  require¬ 
ments  of  the  National  Environmental 
Policy  Act  (NEPA).  Preparation  of  re¬ 
sponse  to  comments,  revisions  to  the 
State’s  management  program  (if  ap¬ 
propriate),  submission  of  a  final  pro¬ 
gram,  and  preparation  and  printing  of 
a  Final  Environmental  Impact  State¬ 
ment  (FEIS)  normally  will  take  a 
minimum  of  three  months.  Factors 
that  will  vary  this  time  frame  are:  the 
nature  of  comments  received  on  the 
DEIS,  the  nature  and  extent  of  revi¬ 
sions  necessary  to  the  management 
program,  and  State  capabilities  with 
respect  to  printing  the  FEIS  (since 
States  normally  also  will  be  responsi¬ 
ble  for  printing  the  FEIS). 

(d)  Notice  of  the  availability  of  the 
FEIS  will  be  published  in  the  Federal 
Register.  The  Assistant  Administrator 
shall  send  a  copy  of  such  statement  to 
each  Federal  agency  or  other  person 
or  entity  which  received  a  copy  of  the 
DEIS  and  to  any  additional  persons 
who  request  a  copy  of  the  FEIS. 

(e)  The  Assistant  Administrator  will 
review  and  evaluate  any  comments  re¬ 
ceived  during  the  thirty  day  review  in 
keeping  with  the  requirements  of  sub¬ 
section  307(b)  of  the  Act.  The  Assist¬ 
ant  Administrator  shall  then  approve 
or  disapprove  a  State’s  management 
program.  In  the  event  of  approval,  the 
Assistant  Administrator  shall  prepare 
a  set  of  findings  with  respect  to  the  re¬ 
quirements  of  the  Act.  These  findings 
shall  be  available  upon  request.  Notice 
of  availability  of  these  findings  shall 
be  published  in  the  Federal  Register. 
Principally  affected  Federal  agencies 
will  be  sent  a  copy  of  the  findings  as  a 
matter  of  course. 

(f)  In  the  event  review  of  comments 
on  the  FEIS  leads  to  a  decision  by  the 
Assistant  Administrator  not  to  ap¬ 


prove  the  management  program,  the 
Assistant  Administrator  shall  so  advise 
the  State  in  writing,  including  the 
reason  therefor.  Notice  of  this  decision 
also  will  be  published  in  the  Federal 
Register. 

§  923.73  Miscellaneous. 

The  timelines  laid  out  in  §923.72 
may  be  shortened  if  any  of  the  follow¬ 
ing  occur: 

(a)  Reduction  of  the  time  allotted  to 
review  environmental  impact  state¬ 
ments  is  proposed  consistent  with  ap¬ 
plicable  procedures  and  guidelines  of 
CEQ  and  their  concurrence  is  request¬ 
ed.  Reductions  in  review  time  normal¬ 
ly  are  limited  to  emergency  circum¬ 
stances  or  conditions  which  would 
result  in  impaired  program  effective¬ 
ness;  or 

(b)  A  draft  environmental  impact 
statement  has  been  issued  in  connec¬ 
tion  with  preliminary  approval  pursu¬ 
ant  to  subsection  305(d)  of  the  Act 
(see  §923.74  et  seq.)  and  a  supplemen¬ 
tary  or  final  impact  statement  is  all 
that  is  necessary  for  full  approval  pur¬ 
suant  to  subsection  306(a)  of  the  Act; 
or 

(c)  In  the  case  of  segmented  pro¬ 
grams  only,  a  determination  is  made 
that  the  proposed  segment  manage¬ 
ment  program  will  not  significantly 
affect  the  environment.  In  such  cases 
a  negative  declaration  will  be  pre¬ 
pared.  The  program  submission  still 
shall  be  sent  to  principally  affected 
Federal  agencies  for  their  review  and 
comment. 

§  923.74  Preliminary  approval. 

(a)  Statutory  Citation,  Subsection 
305(d): 

The  Secretary  may  make  a  grant  annually 
to  any  coastal  state  *  *  *  if  a  coastal  state 
has  a  developed  management  program 
which  (A)  is  in  compliance  with  the  rules 
and  regulations  promulgated  to  carry  out 
subsection  (b),  but  has  not  been  approved 
by  the  Secretary  under  section  306;  (B)  spe¬ 
cifically  identified  •  •  •  any  deficiency  in 
such  program  which  makes  it  ineligible  for 
approval  •  •  •  and  has  established  a  reason¬ 
able  time  schedule  during  which  it  can 
remedy  any  such  deficiency;  (C)  specified 
the  purposes  for  which  the  grant  will  be 
used:  (D)  taken  or  is  taking  adequate  steps 
to  meet  any  requirement  under  sections  306 
or  307  which  involves  any  Federal  official  or 
agency;  and  (E)  complied  with  any  other  re¬ 
quirement  •  •  •  necessary  and  appropriate 
to  carry  out  the  purposes  of  this  subsection. 

(b)  The  basic  purpose  of  preliminary 
approval  is  to  allow  a  State  additional 
time  to  implement  fully  a  coastal  man¬ 
agement  program  which,  in  its  design 
and  description,  meets  the  require¬ 
ments  of  section  306  of  the  Act.  In 
granting  preliminary  approval,  recog¬ 
nition  is  given  to  the  need  to  describe, 
in  a  subsection  305(d)  work  program, 
those  deficiencies  precluding  section 
306  approval,  the  specifics  for  remedy- 
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ing  those  deficiencies,  and  a  timetable 
within  which  this  is  to  occur. 

(c)  Another  objective  is  to  provide 
funding  to  support  initial  implementa¬ 
tion  of  selected  elements  of  a  State’s 
coastal  management  program,  pro¬ 
vided  that  the  overall  design  and  de¬ 
scription  of  the  program  meets  the 
section  306  requirements.  For  selected 
elements  to  be  initially  implemented, 
necessary  section  306  legal  authorities 
and  administrative  capabilities  must 
be  in  place; 

(d)  A  third  objective  is  to  provide  a 
State  with  additional  time  to  resolve 
problems,  uncovered  during  DEIS 
review  of  a  program  submitted  for  sec¬ 
tion  306  approval,  when  such  problems 
would  preclude  full  approval. 

(e)  The  following  are  examples  of 
situations  under  which  States  may 
apply  for  preliminary  approval: 

(1) A  State  may  be  able  to  describe 
the  legislative  authority  it  needs  in 
order  to  meet  the  requirements  under 
section  306  to  have  an  approvable  pro¬ 
gram,  and  to  draft  a  bill  carrying  this 
out,  but  not  be  able  to  enact  same 
within  the  time  period  provided  pursu¬ 
ant  to  subsection  305(c).  This  could  be 
because  the  legislature  meets  only 
every  two  years,  or  because  the  proc¬ 
ess  is  too  complicated  to  accomplish  in 
a  matter  of  months. 

(2)  A  State  program  may  call  on 
local  units  of  government  to  prepare 
their  own  coastal  plans  in  accordance 
with  State  guidelines.  However,  one  or 
more  years  may  be  required  for  these 
units  to  carry  out  their  work.  Under 
this  example,  it  should  be  noted  that, 
depending  on  the  nature  of  the  State- 
local  relationships  and  existing  legal 
authorities,  this  activity  also  can  be 
accomplished  as  part  of  a  State’s  sub¬ 
section  305(c)  program  development 
grant  or  as  part  of  a  section  306  pro¬ 
gram  administrative  grant.. 

(3)  A  State  may  need  to  reorganize 
within  the  Executive  branch  before  a 
program  can  gain  approval  and  fund¬ 
ing  under  section  306. 

(4)  A  State  may  be  encountering 
problems  resolving  differences  with 
one  or  a  number  of  Federal  agencies 
with  respect  to  specific  aspects  of  its 
coastal  management  program. 

(f)  Preliminary  approval  is  not  seen 
as  a  necessary  continuum  from  section 
305  to  section  306  status.  States  may 
move  directly  from  subsection  305(c) 
(program  development)  grants  to  sec¬ 
tion  306  (program  implementation) 
grants.  Progression  from  subsection 
305(c)  status  to  subsection  305(d)  (pre¬ 
liminary  approval)  status  is  not  auto¬ 
matic,  nor  is  progression  from  prelimi¬ 
nary  approval  status  to  section  306 
status  automatic.  Application  for  pre¬ 
liminary  approval  requires  consulta¬ 
tion  with  the  Assistant  Administrator 
to  insure  that  the  State  meets  the  eli¬ 


gibility  conditions  and  approval  crite¬ 
ria. 

(g)  Preliminary  approval  is  meant  to 
apply  to  a  fully  described  coastal  man¬ 
agement  program  for  a  State's  entire 
coastal  zone.  Accordingly,  segments 
are  not  eligible  for  approval  pursuant 
to  this  subsection  but  shall  continue  to 
be  considered  under  provisions  of  sec¬ 
tion  306  of  the  Act  and  related  §  923.61 
of  these  regulations. 

(h)  In  order  to  be  eligible  for  consid¬ 
eration  for  preliminary  approval,  a 
State  must  be  in  one  of  the  following 
situations: 

(1)  All  subsection  305(c)  program  de¬ 
velopment  grants  must  have  been  ex¬ 
pended  and  the  State  can  describe  a 
program  that  meets  the  basic  approval 
criteria  but  there  are  still  aspects  of 
the  program  which  must  be  instituted 
before  section  306  approval  can  be 
given;  or 

(2)  At  any  time  during  section  305 
program  development  when  a  State 
has  elements  of  its  coastal  manage¬ 
ment  program  to  implement  and 
meets  the  basic  approval  requirement 
(that  the  overall  program  as  described 
would  be  approvable  when  fully  imple¬ 
mented);  or 

(3)  During  the  course  of  section  30G 
review,  problems  are  uncovered  that 
preclude  section  306  approval  but  do 
not  preclude  preliminary  approval. 

§  923.75  Requirements  fur  prelintinary  ap¬ 
proval. 

(a)  Requireinents.  For  a  State’s 
coastal  management  program  to  re¬ 
ceive  preliminary  approval  pursuant  to 
subsection  305(d)  of  the  Act,  the  State 
must  submit  a  document  which: 

(1)  Describes  the  overall  manage¬ 
ment  program  in  sufficient  detail  that 
the  Assistant  Administrator  can  deter¬ 
mine  the  program  meets  all  section 
305(b)  requirements  at  the  time  sub¬ 
mitted  for  preliminary  approval  and 
that  it  will  meet  all  section  306  re¬ 
quirements  at  the  time  submitted  for 
final  approval: 

(2)  Identifies  deficiencies  that  pro¬ 
hibit  achievement  of  section  306  pro¬ 
gram  approval,  the  means  and  a  time¬ 
table  for  remedying  these  deficiencies. 

[ Comment  Sidles  must  meet  all  section 
305  provisions  and  associated  regulations. 
Therefore,  an  acceptable  305(d)  program 
can  be  deficient  only  in  its  lack  of  having 
translated  fully  described  but  pending  im¬ 
plementing  actions  into  accomplished  fact.] 

[ Comment  The  schedule  for  remedying 
deficiencies  should  be  sufficiently  long  to  be 
realistic,  given  the  nature  and  number  of  de¬ 
ficiencies  and  the  particulars  of  a  State's  sit¬ 
uation.  At  the  same  time  it  should  be  suffi¬ 
ciently  tight  to  insure  an  enhanced  and  ex¬ 
peditious  state  effort.) 

(3)  Specifies  the  purposes  for  which 
the  subsection  305(d)  grant  is  to  be 
used. 


[ Comment  See  §  923.98(b)  regarding  eligi¬ 
ble  section  305(d)  grant  expenditures.] 

(4)  Demonstrate  that  adequate  steps 
have  been  or  are  being  taken  to  meet 
the  requirements  under  306  or  307  of 
the  Act,  which  involve  Federal  agen¬ 
cies.  For  purposes  of  this  paragraph, 
the  particular  sections  of  306  and  307 
are: 

(i)  Subsection  306(a)(1)— identifica¬ 
tion  of  excluded  Federal  lands; 

(ii)  Subsection  306(c)(1)— opportuni¬ 
ty  for  full  participation  by  relevant 
Federal  agencies.  This  shall  include 
advising  Federal  agencies  (especially 
at  the  regional  level)  of  the  State’s 
intent  to  apply  for  preliminary  ap¬ 
proval; 

(iii)  Subsection  306(c)(8)— adequate 
consideration  of  the  national  interest 
involved  in  planning  for,  and  in  the 
siting  of,  facilities  necessary  to  meet 
requirements  which  are  other  than 
local  in  nature; 

(iv)  Subsection  307  (c)  and  (d)— de¬ 
velopment  of  procedures  for  imple¬ 
menting  the  Federal  consistency  re¬ 
quirements  upon  full  approval  of  the 
State’s  program;  and 

(v)  Subsection  307(h)(1)— participa¬ 
tion  in  mediation  procedures,  if  appro¬ 
priate. 

(5)  Demonstrates  that  the  necessary 
legal  authorities  and  organizational 
capability  for  implementation  exists  at 
the  time  of  preliminary  approval  for 
those  elements  to  be  implemented 
under  subsection  305(d). 

(6)  Includes  an  Environmental  As¬ 
sessment. 

§  923.76  Preliminary  review /approval  pro¬ 
cedures. 

(a)  States  interested  in  preliminary 
approval  should  consult  with  the  As¬ 
sistant  Administrator  well  in  advance 
of  the  point  at  which  they  would  like 
to  receive  such  approval.  As  a  general 
rule,  such  consultation  should  begin 
six  months  before  approval  is  desired. 
The  purpose  of  this  consultation  is  to 
determine: 

(1)  If  the  program  will  be  sufficient¬ 
ly  developed,  designed  and  described 
to  warrant  consideration  for  prelimi¬ 
nary  approval  at  the  time  desired; 

(2)  If  there  are  any  elements  of  the 
State’s  management  program  eligible 
for  implementation  funding  as  part  of 
preliminary  approval; 

(3)  The  content  and  detail  of  the  En¬ 
vironmental  Assessment  (EA)  which 
must  accompany  the  State’s  prelimi¬ 
nary  approval  submission;  and 

(4)  If  an  EIS  will  be  necessary  prior 
to  granting  preliminary  approval.  If 
the  Assistant  Administrator  indicates 
that  the  program  appears  to  meet  the 
subsection  305(d)  approval  criteria, 
and  if  a  determination  is  that  an  EIS 
will  not  be  necessary  prior  to  prelimi¬ 
nary  approval.  States  should  plan  on 
submitting  the  subsection  305(d)  pro- 
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gram  document,  including  an  EA,  two 
to  three  months  prior  to  the  desired 
date  of  approval.  If  the  Assistant  Ad¬ 
ministrator  determines  an  EIS  will  be 
necessary  prior  to  granting  prelimi¬ 
nary  approval.  States  should  plan  on 
submitting  the  program  document,  in¬ 
cluding  the  EA  shortly  after  this  de¬ 
termination  is  made.  The  EIS  proce¬ 
dures  discussed  in  §  923.72  then  will  be 
followed.  The  subsection  305(d)  pro¬ 
gram  document  should  follow  the  gen¬ 
eral  format  recommended  by  OCZM  in 
§923.71.  In  addition,  the  information 
required  in  §  923.75(a)  (2)  and  (3)  with 
respect  to  describing  deficiencies, 
timetable  for  remedying,  and  purposes 
for  which  the  grant  will  be  used  must 
be  included.  The  application  for  grant 
funds  and  the  accompanying  work 
program  is  separate  document  that 
may  be  submitted  in  conjunction  with 
or  subsequent  to  submission  of  the 
subsection  305(d)  program  document. 
The  requirements  for  the  grant  appli¬ 
cation  are  contained  in  §  923.98. 

(b)  Upon  submission  by  a  State  of  a 
subsection  305(d)  program  document, 
the  Assistant  Administrator  shall 
review  the  document  for  compliance 
with  the  approval  criteria  contained  in 
§  923.75.  If  a  State  meets  the  approval 
criteria,  the  Assistant  Administrator 
may  award  a  subsection  305(d)  grant 
and  will  issue  a  set  of  findings  with  re¬ 
spect  to  deficiencies  and  the  timetable 
for  their  resolution. 

(c)  Copies  of  the  subsection  305(d) 
program  document  and  the  Assistant 
Administrator’s  finding  of  deficiencies 
will  be  distributed  to  relevant  Federal 
agencies. 

(d)  If  a  State  applies  for  preliminary 
approval  after  formal  section  306  pro¬ 
gram  review  has  begun,  preliminary 
approval  will  be  issued  at  that  point  in 
the  section  306  review  process  when 
the  DEIS  review  reveals  problems  that 
preclude  full  program  approval  and 
implementation  but  do  not  preclude 
preliminary  approval.  States  will  be  re¬ 
quired  to  take  into  consideration  those 
items  raised  by  DEIS  reviews  as  part 
of  the  subsection  305(d)  work  pro¬ 
gram. 

Subpart  I — Amendments  to  and  Ter¬ 
mination  of  Approved  Manage¬ 
ment  Programs 

§  5)23.80  General. 

(a)  This  subpart  establishes  the  cri¬ 
teria  and  procedures  by  which  amend¬ 
ments  to  approved  management  pro¬ 
grams  may  be  made.  This  subpart  also 
establishes  the  conditions  and  proce¬ 
dures  by  which  administrative  funding 
may  be  terminated  for  programmatic 
reasons. 

(b)  Statutory  Citations.  Subsection 
306(g): 


RULES  AND  REGULATIONS 

Any  coastal  state  may  amend  or  modify 
the  management  program  which  it  has  sub¬ 
mitted  and  which  has  been  approved  by  the 
Secretary  under  this  section,  pursuant  to 
the  required  procedures  described  in  subsec¬ 
tion  (c)  *  *  *  [Nlo  grant  shall  be  made 
under  this  section  to  any  coastal  state  after 
the  date  of  such  amendment  of  modifica¬ 
tion,  until  the  Secretary  approves  such 
amendment  or  modification. 

Subsection  312(b): 

The  Secretary  shall  have  the  authority  to 
terminate  any  financial  assistance  extended 
under  section  306  and  to  withdraw  any  un¬ 
expended  portion  of  such  assistance  if  (1) 
he  determines  that  the  state  is  failing  to 
adhere  to  and  is  not  justified  in  deviating 
from  the  program  approved  by  the  Secre¬ 
tary,  and  (2)  the  state  has  been  given  notice 
of  the  proposed  termination  and  withdrawal 
and  given  an  opportunity  to  present  evi¬ 
dence  of  adherence  or  justification  for  alter¬ 
ing  its  program. 

(c)  For  purposes  of  this  subpart, 
amendments  are  defined  as  substantial 
changes  in,  or  substantial  changes  to 
enforceable  policies  or  authorities  re¬ 
lated  to: 

(1)  Boundaries: 

(2)  Uses  subject  to  the  management 
program: 

(3)  Criteria  or  procedures  for  desig¬ 
nating  or  managing  areas  or  particular 
concern  or  areas  for  preservation  or 
restoration;  and 

(4)  Consideration  of  the  national  in¬ 
terest  involved  in  the  planning  for  and 
in  the  siting  of,  facilities  which  are 
necessary  to  meet  requirements  which 
are  other  than  local  in  nature. 

§  923.81  Requests  for  amendments. 

(a)  Requirement.  Requests  for 
amendments  shall  be  submitted  to  the 
Assistant  Administrator  by  the  Gover¬ 
nor  of  a  coastal  State  with  an  ap¬ 
proved  management  program  or  by 
the  head  of  the  State  agency  (desig¬ 
nated  pursuant  to  section  306(c)(5))  if 
the  Governor  has  delegated  this  re¬ 
sponsibility  and  such  delegation  is 
part  of  the  approved  management  pro¬ 
gram. 

(b)  Requirements.  Amendment  re¬ 
quests  shall  contain  the  following: 

(1)  Description  of  the  proposed 
change,  including  specific  pages  and 
text  of  the  management  program  that 
will  be  changed  if  the  amendment  is 
approved  by  the  Assistant  Administra¬ 
tor: 

(2)  Explanation  of  why  the  change  is 
necessary  and  appropriate,  including  a 
discussion  of  the  following  factors,  as 
relevant:  changes  in  coastal  zone 
needs,  problems,  issues,  or  priorities. 
This  discussion  also  shall  identify 
which  findings,  if  any,  made  by  the 
Assistant  Administrator  in  approving 
the  management  program  may  need  to 
be  modified  if  the  amendment  is  ap¬ 
proved; 
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(3)  Copy  of  public  nctice(s)  announc¬ 
ing  the  public  hearing(s)  on  the  pro¬ 
posed  amendments: 

(i)  At  least  one  public  hearing  must 
be  held  on  the  proposed  amendment, 
pursuant  to  sections  306(c)(3)  of  the 
Act; 

(ii)  Pursuant  to  section  311  of  the 
Act,  notice  of  such  public  hearing(s) 
must  be  announced  at  least  30  days 
prior  to  the  hearing  date. 

[ Comment  Where  administratively  possi¬ 
ble,  States  should  endeavor  to  tie  the  public 
hearings)  on  the  proposed  amendment  to 
existing  State  hearing  procedures,  for  exam¬ 
ple,  State  agency  hearings  required  under 
State  law  prior  to  approval  of  local  coastal 
programs.  Since  hearings  on  amendments  to 
approved  management  programs  are  subject 
to  a  minimum  30  day  notice.  States  may 
want  to  alter  or  supplement  their  notice 
procedures  where  these  presently  provide 
less  than  30  days  notice.] 

(iii)  At  the  time  of  the  announce¬ 
ment,  relevant  agency  materials  perti¬ 
nent  to  the  hearing  must  be  made 
available  to  the  public; 

(4)  Summary  of  the  hearing(s)  com¬ 
ments: 

(i)  Where  OCZM  is  providing  Feder¬ 
al  agency  review  concurrent  with  the 
notice  period  for  the  State’s  public 
hearing,  this  summary  of  hearing(s) 
comments  may  be  submitted  to  the  As¬ 
sistant  Administrator  within  60  days 
after  the  hearing; 

[ Comment .  See  related  discussion  in  para¬ 
graph  (c).l 

(ii)  Where  hearing(s)  summaries  are 
submitted  as  a  supplement  to  the 
amendment  request  (as  in  the  case  de¬ 
scribed  in  (1)  above),  the  Assistant  Ad¬ 
ministrator  will  not  take  final  action 
to  approve  or  disapprove  an  amend¬ 
ment  request  until  the  hearing(s)  sum¬ 
maries  have  been  received  and  re¬ 
viewed; 

(5)  Documentation  of  opportunities 
provided  relevant  Federal,  State,  re¬ 
gional  and  local  agencies,  port  authori¬ 
ties  and  other  interested  public  and 
private  parties  to  participate  in  the  de¬ 
velopment  and  approval  at  the  State 
level  of  the  proposed  amendment. 

(c)  Requests  for  amendments  should 
be  sumitted  to  the  Assistant  Adminis¬ 
trator  whenever  possible  prior  to  final 
State  action  to  implement  a  major 
program. 

[ Comment  Where  a  program  change  will 
be  effectuated  by  State  administrative 
action,  such  as  adoption  of  State  agency 
rules  and  regulations,  the  request  for  an 
amendment  of  the  State's  approved  man¬ 
agement  program  should  occur  before  final 
State  agency  action  in  order  that  OCZM 
may  coordinate  its  review  period  with  that 
occuring  at  the  State  level. 

Where  a  program  amendment  is  the  result 
of  legislative  action  OCZM  recognizes  it  will 
be  more  difficult  to  submit  amendment  re¬ 
quests  as  a  matter  of  course  prior  to  final 
State  action.  Even  in  these  cases,  nonethe¬ 
less,  OCZM  encourages  States  to  submit 
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RULES  AND  REGULATIONS 


amendment  requests  prior  to  final  legisla¬ 
tive  action.] 

§  923.82  Amendment  review/approval  pro¬ 
cedures. 

(a)  Upon  submission  by  a  State  of  its 
amendment  request,  OCZM  will  review 
the  request  to  determine  preliminarily 
if: 

(1)  The  management  program,  if 
changed  according  to  the  amendment 
request,  still  will  constitute  an  approv- 
able  program. 

(i)  For  amendments  affecting  man¬ 
agement  program  boundaries,  this  will 
involve  a  determination  that  the  pro¬ 
gram,  if  charged,  will  continue  to  in¬ 
clude  the  following  areas  (as  defined 
in  §  923.31(a))  within  the  State’s  coast¬ 
al  zone: 

(A)  Areas  the  management  of  which 
is  necessary  to  control  uses  with  direct 
and  significant  impacts  on  coastal 
waters; 

(B)  Transitional  and  intertidal  areas; 

(C)  Salt  marshes  and  wetlands; 

(D)  Islands; 

(E)  Eeaches;  and 

(F>  Waters  under  tidal  influence. 

(ii)  For  amendments  affecting  uses 
subject  to  the  management  program, 
this  will  involve  a  determination  that 
the  program,  if  changed,  will  continue 
to: 

(A)  Identify  which  uses  are  subject 
to  the  management  program  (see 
§  923.10(b)(1));  (B)  Assure  that  policies 
and  authorities  governing  the  manage¬ 
ment  of  these  Uses  incorporate  a  suffi¬ 
cient  range  of  considerations  to  ad¬ 
dress  the  findings  and  policies  of  sec¬ 
tion  302  and  303  of  the  Act  (see 
§  923.3(b)(1)  and  (2));  and  (C)  Assure 
that  policies  and  authorities  related  to 
use  management  are  capable  of  effec¬ 
tive  implementation  at  the  time  of 
amendment  approval  (see  §923.10 

(b)(2)). 

(D)  Identify  uses  considered  by  the 
State  to  be  of  regional  benefit  and  a 
method  (or  methods)  of  assuring  local 
regulations  do  not  unreasonably  re¬ 
strict  or  exclude  such  uses  (see 
§  23.12(b)). 

(iii)  Amendments  affecting  criteria 
for  designating  or  managing  areas  of 
particular  concern,  this  will  involve  a 
determination  that  the  management 
program,  if  changed,  will  continue  to 
provide  for: 

(A)  Criteria  for  designations  (see 
§  923.21(b)(1)); 

(B)  Designation  of  areas  on  a  generic 
or  site-specific  basis  (see  §  923.21(b)(1) 
and  (2)); 

(C)  Description  of  howf  the  manage¬ 
ment  program  addresses  and  resolves 
the  management  concerns  for  which 
areas  are  designated  (see  §  923.21(b)(3) 
and  (4));  and 

(D)  Guidelines  regarding  priority  of 
uses,  including  uses  of  lowest  priority 
(see  §  923.21(b)(5)). 

(iv)  For  amendments  affecting  crite¬ 
ria  for  designating  or  managing  areas 


for  preservation  or  restoration,  this 
will  involve  a  determination  that  the 
management  program,  if  changed,  will 
continue  to  provide  for  criteria  and 
procedures  for  designations  that  are 
for  the  purposes  of  preserving  or  re¬ 
storing  areas  for  their  conservation, 
recreational,  ecological  or  esthetic 
values  (see  §  923.22(b)). 

(v)  For  amendments  affecting  proce¬ 
dures  for  considering  the  national  in¬ 
terest  in  particular  facilities,  this  will 
involve  a  determination  that  the  man¬ 
agement  program,  if  changed,  will  con¬ 
tinue  to  provide  for: 

(A)  A  description  of  the  national  in¬ 
terest  in  the  planning  for  and  siting  of 
the  facilities  which  is  taken  into  ac¬ 
count  by  the  consideration  procedures 
(see  §923.52(0(1)); 

(B)  The  sources  relied  upon  for  such 
consideration  (see  §  923.52(c)(2)); 

(C)  A  clear  and  detailed  description 
of  the  administrative  procedures  and 
decisions  points  where  this  interest 
will  be  considered  (see  §  923.52(c)(4)); 
and 

(D)  In  the  case  of  energy  facilities, 
consideration  of  any  applicable  inter¬ 
state  energy  plan  or  program  devel¬ 
oped  pursuant  to  section  309  of  the 
Act  (see  §923.52(0(3)). 

(2)  The  procedural  requirements  of 
section  306(0  of  the  Act  have  been 
met.  These  procedural  requirements 
are  that: 

(i)  The  State  has  developed  the 
amendment  with  the  opportunity  for 
full  participation  by  relevant  Federal 
agencies,  State  agencies,  local  govern¬ 
ments,  regional  organizations,  port  au¬ 
thorities,  and  other  interested  public 
and  private  parties  (section  306(c)(1) 
of  the  Act); 

(ii)  The  State  has  coordinated  the 
amendment  with  local,  area-wide  and 
interstate  plans  applicable  to  areas 
within  the  coastal  zone  affected  by  the 
amendment  and  existing  on  January  1 
of  the  year  in  which  the  amendment 
request  is  submitted  (section 
306(c)(2)); 

(iii)  Notice  has  been  provided  and  a 
public  hearing  held  on  the  proposed 
amendment  (sections  306(c)(1)  and 

(c)(3);  and 

(iv)  The  Governor  or  the  head  of  the 
State  agency,  designated  pursuant  to 
section  306(c)(5),  has  reviewed  and  ap¬ 
proved  the  proposed  amendment  (sec¬ 
tion  306(c)(4)). 

(b)  If  the  Assistant  Administrator,  as 
a  preliminary  matter,  determines  that 
the  management  program,  if  changed, 
would  no  longer  constitute  an  approv- 
able  program,  or  if  any  of  the  proce¬ 
dural  requirements  of  section  306(c)  of 
the  Act  have  not  been  met.  the  Assist¬ 
ant  Administrator  shall  advise  the 
State  in  writing  of  the  reasons  why 
the  amendment  request  cannot  be  con¬ 
sidered. 


(1)  Where  problems  exist  with  re¬ 
spect  to  the  procedural  requirements. 
States  may  redress  these  and  resubmit 
its  amendment  request. 

(2)  Where  problems  exist  with  re¬ 
spect  to  basic  program  approvability. 
States  also  may  modify  their  amend¬ 
ment  request  to  redress  the  deficien¬ 
cies  with  repect  to  approvability  and 
thereafter  may  resubmit  their  amend¬ 
ment  request. 

(3)  Where  a  State  acts  to  implement 
the  amendment  request  despite  the 
Assistant  Administrator’s  notification 
that  such  amendment  would  render 
the  managment  program  unapprova- 
ble,  that  State  may  be  subject  to  ter¬ 
mination  of  program  approval  and 
withdrawal  of  administrative  funding. 
(See  §923.85.) 

(c)  If  the  Assistant  Administrator,  as 
a  preliminary  matter,  determines  that 
the  management  program,  if  changed, 
would  still  constitute  an  approvable 
program  and  that  the  procedural  re¬ 
quirements  of  section  306(c)  of  the  Act 
have  been  met,  the  Assistant  Adminis¬ 
trator  will  then  determine,  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  whether  an 
environmental  impact  statement  (EIS) 
is  required. 

(1)  If  an  EIS  is  appropriate,  OCZM 
will  prepare  and  distribute  a  DEIS  and 
FEIS  consistent  with  CEQ  guidelines 
and  NOAA  procedures. 

(1)  Following  review  of  comments  on 
the  FEIS,  the  Assistant  Administrator 
will  take  final  action  to  approve  or  dis¬ 
approve  the  amendment  request. 

(ii)  Notice  of  the  Assistant  Adminis¬ 
trator’s  decision  will  be  given  in  the 
Federal  Register.  If  the  Assistant  Ad¬ 
ministrator’s  decision  is  to  approve  the 
amendment,  the  notice  also  shall  indi¬ 
cate  that  Federal  consistency  applies 
as  of  the  time  of  the  Assistant  Admin¬ 
istrator’s  approval. 

(2)  If  an  EIS  is  not  required  pursu¬ 
ant  to  CEQ  guidelines  and  regulations, 
notice  will  be  published  in  the  Federal 
Register  of  the  Assistant  Administra¬ 
tor’s  intent  to  approve  the  amendment 
request. 

(i)  This  notice  will  include  the  con¬ 
tent  of  the  proposed  amendment;  the 
basis  for  determining  an  EIS  is  not  re¬ 
quired;  and  a  specified  comment 
period  of  not  less  than  30  days. 

(ii)  If  no  serious  disagreement  is 
raised  by  the  head  of  a  Federal  agency 
(see  §923.83)  during  the  comment 
period  and  after  taking  into  account 
all  comments  received,  the  Assistant 
Administrator  will  make  a  final  deci¬ 
sion  on  whether  to  approve  the  pro¬ 
posed  amendment  and  issue  notice 
thereof  in  the  Federal  Regiser. 

§  923.83  Mediation  of  amendments. 

(a)  Section  307(h)(2)  of  the  Act  pro¬ 
vides  for  mediation  of  “serious  dis- 
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agreements”  between  a  Federal  agency 
and  a  coastal  State  during  administra¬ 
tion  of  an  approved  management  pro¬ 
gram.  Accordingly  mediation  is  availa¬ 
ble  to  states  or  federal  agencies  when 
a  serious  disagreement  regarding  a 
proposed  amendment  arises. 

(b)  Mediation  may  be  requested  by  a 
Governor  or  head  of  a  State  agency 
designated  pursuant  to  section 
306(c)(5)  or  by  the  head  of  a  relevant 
Federal  agency.  Mediation  is  a  volun¬ 
tary  process  in  which  the  Secretary  of 
Commerce  attempts  to  mediate  be¬ 
tween  disagreeing  parties  over  major 
problems. 

(c)  The  specific  mediation  proce¬ 
dures  to  be  followed  when  there  are 
serious  disagreements  over  amend¬ 
ments  are  the  same  as  those  utilized 
for  serious  disagreements  during  pro¬ 
gram  implementation.  (See  §  923.54). 

§  923.84  Routine  program  implementation. 

(a)  Further  detailing  of  a  State’s 
program  that  is  the  result  of  imple¬ 
menting  provisions  approved  as  part  of 
a  State’s  approved  management  pro¬ 
gram,  that  does  not  result  in  the  type 
of  action  described  in  §  923.80(c),  will 
be  considered  routine  program  imple¬ 
mentation.  Routine  implementation  is 
not  subject  to  the  amendment  proce¬ 
dures  contained  in  §  923.81-923.82.  It  is 
subject  to  mediation  provisions  of 
§  923.83. 

(b)  Requirements.  (1)  States  shall 
notify  OCZM  of  routine  program  im¬ 
plementation  actions  in  order  that 
OCZM  may  review  the  action  to 
ensure  it  does  not  constititute  an 
amendment. 

(1)  States  have  the  option  of  notify¬ 
ing  OCZM  of  routine  implementation 
on  a  case-by-case  basis,  periodically 
throughout  the  year,  or  annually. 

(ii)  In  determining  when  and  how 
often  to  notify  OCZM  of  such  actions, 
States  should  be  aware  that  Federal 
consistency  will  apply  only  after  the 
notice  required  by  paragraph  (4)  below 
has  been  provided. 

(2)  Concurrent  with  notifying 
OCZM,  States  shall  provide  notice  to 
the  general  public  and  affected  par¬ 
ties,  including  local  governments, 
other  State  agencies  and  regional  of¬ 
fices  of  relevant  federal  agencies  of 
the  notification  given  OCZM. 

(i)  This  notice  shall: 

(A)  describe  the  nature  of  the  rou¬ 
tine  program  implementation; 

(B)  indicate  that  the  State  considers 
it  routine  program  implementation 
and  has  requested  OCZM's  concur¬ 
rence  in  that  determination;  and 

(C)  indicate  that  any  comments  on 
whether  or  not  the  action  does  or  does 
no  constitute  routine  program  imple¬ 
mentation  may  be  submitted  to  OCZM 
within  3  weeks  of  the  date  of  issuance 
of  the  notice. 

(ii)  Where  relevant  Federal  agencies 
do  not  maintain  regional  offices. 


notice  must  be  provided  to  the  head¬ 
quarters  office. 

(3)  Within  4  weeks  of  receipt  of 
notice  from  a  State,  OCZM  shall 
inform  the  State  whether  it  concurs 
that  the  action  constitutes  routine 
program  implementation.  Failure  to 
notify  a  State  in  writing  within  4 
weeks  of  receipt  of  notice  shall  be  con¬ 
sidered  concurrence. 

(4)  Where  OCZM  concurs,  a  State 
then  must  provide  notice  of  this  fact 
to  the  general  public  and  affected  par¬ 
ties,  including  local  governments, 
other  State  agencies  and  relevant  Fed¬ 
eral  agencies. 

(i)  This  notice  shall: 

(A)  indicate  the  date  on  which  the 
State  received  concurrence  from 
OCZM  that  the  action  constitutes  rou¬ 
tine  program  implementation; 

(B)  reference  the  earlier  notice  (re¬ 
quired  in  paragraph  (2)  above)  for  a 
description  of  the  content  of  the  im¬ 
plementation  action;  and 

(C)  indicate  if  Federal  consistency 
applies  as  of  the  date  of  the  notice 
called  for  is  this  paragraph. 

(ii)  Federal  consistency  shall  not  be 
required  until  this  notice  has  been 
provided. 

(5)  Where  OCZM  does  not  concur,  a 
State  will  be  advised  to  submit  the 
action  as  an  amendment,  subject  to 
the  provisions  of  §§  923.81-923.82. 

§  923.85  Termination  and  withdrawal  of 
administrative  funding. 

(a)  Statutory  Citation,  Subsection 
312(b): 

The  Secretary  shall  have  the  authority  to 
terminate  any  financial  assistance  extended 
under  section  306  and  to  withdraw  any  un¬ 
expended  portion  of  such  assistance  if  (1) 
he  determines  that  the  state  is  failing  to 
adhere  to  and  is  not  justified  in  deviating 
from  the  program  approved  by  the  Secre¬ 
tary:  and  (2)  the  state  has  been  given  notice 
of  the  proposed  termination  and  withdrawal 
and  given  an  opportunity  to  present  evi¬ 
dence  of  adherence  or  justification  for  alter¬ 
ing  its  program. 

(b)  In  addition  to  the  provisions  con¬ 
tained  in  OMB  Circular  A-102  relating 
to  termination  and  withdrawal  of 
funding  awarded  pursuant  to  a  grant 
award,  the  Assistant  Administrator 
may  recommend  to  the  NOAA  Grants 
Office  that  section  306  grant  funding 
be  terminated  and  withdrawal  if  the 
Assistant  Administrator  determines 
that: 

(1)  A  State  has  failed  or  is  failing  to 
adhere  to  and  was  or  is  not  justified  in 
deviating  from  its  approved  manage¬ 
ment  program;  and 

(2)  The  State  has  been  provided 
notice  of  intent  to  terminate  and  with¬ 
draw  funding;  and 

(3)  That  State  has  been  provided  an 
opportunity  to  demonstrate  adher¬ 
ence,  or  justification  for  program  al¬ 
teration. 

(c)  Situations  which  may  lead  to 
notice  of  intent  to  terminate  and  with¬ 
draw  funding  include: 


(1)  In  evaluating  a  State’s  perform¬ 
ance  as  part  of  the  continuing  review 
function  pursuant  to  section  312  of 
the  Act,  the  assistant  Administrator 
determines  that  the  State  has  not  ad¬ 
hered  to  its  management  program  ap¬ 
proved  pursuant  to  section  306  of  the 
Act,  and  such  lack  of  adherence  is  not 
justified. 

(2)  In  going  through  the  amendment 
process,  a  State  acts  to  implement 
that  amendment  prior  to  approval  by 
the  Assisitant  Administrator;  or 

(3)  In  being  notified  by  OCZM  that 
an  action  the  State  considered  to  be 
routine  program  implementation  is 
deemed  by  OCZM  to  be  an  amend¬ 
ment,  the  State  does  not  submit  such 
action  for  amendment. 

(d)  In  the  event  there  is  cause  for 
terminating  and  withdrawing  section 
306  funding,  a  notice  in  the  form  of 
written  documents  from  the  Assistant 
Administrator  and  the  NOAA  Grants 
Office  to  the  Governor  of  the  State  in 
question  or  the  head  of  the  designated 
State  agency  shall  be  provided  advis¬ 
ing  of  the  intent  to  terminate  and  ap¬ 
prove,  grant  and  to  withdraw  any  un¬ 
expended  portions  of  funding  assist¬ 
ance.  Included  in  this  notice  will  be 
the  reasons  for  the  proposed  termina¬ 
tion  and  withdrawal  of  funds  as  well 
as  notice  of  opportunity  for  the  State 
to  present  evidence  of  adherence  or 
justification  for  alteration  of  its  pro¬ 
gram.  Such  opportunity  to  present  evi¬ 
dence  is  referred  to  in  subsection 
312(b)  of  the  Act  shall  consist  of  a 
thirty  day  period,  commencing  on  re¬ 
ceipt  of  notice,  within  which  the  State 
may  respond  by  providing  written  ma¬ 
terials  demonstrating  adherence  to  or 
justification  for  altering  its  program. 
Within  this  thirty  day  period,  a  State 
may  request  additional  time  beyond 
the  thirty  day  period  to  present  evi¬ 
dence  of  adherence  or  justification  for 
alteration.  Such  additional  time  shall 
not  extend  beyond  a  subsequent  thirty 
days  from  receipt  the  termination  of 
the  first  thirty  day  period.  In  total 
then,  a  State  may  have  a  miximum  of 
sixty  days,  from  receipt  of  notice,  in 
which  to  respond.  Following  receipt 
and  evaluation  of  a  State’s  evidence 
with  respect  to  adherence  or  justifica¬ 
tion  for  alteration,  a  final  determina¬ 
tion  shall  be  made  by  NOAA  with  re¬ 
spect  to  termination  and  withdrawal 
of  funding  assistance.  If  termination 
and  withdrawal  of  funding  is  deemed 
appropriate,  the  NOAA  Grants  Office 
shall  take  appropriate  Action  to  termi¬ 
nate  or  withdraw  funds.  If  funding  is 
terminated  and  withdrawal  pursuant 
to  this  section  notice  shall  be  placed  in 
the  Federal  Register.  Once  funding  is 
terminate  and  withdrawn  pursuant 
to  this  section  Federal  consistency 
pursuant  to  section  307  of  the  Act 
shall  cease  to  apply  to  that  State’s 
program. 
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Subpart  J — Applications  for  Program 
Development  or  Implementation 
Grants 

§  923.90  General. 

(a)  The  primary  purpose  of  develop¬ 
ment  grants  made  pursuant  to  section 
305  of  the  Act  is  to  assist  coastal 
States  in  the  development  of  compre¬ 
hensive  coastal  management  programs 
that  can  be  approved  by  the  Assistant 
Adminstrator.  The  primary  purpose  of 
implementation  grants  made  pursuant 
to  section  306  of  the  Act  is  to  assist 
coastal  States  in  implementing  coastal 
management  programs  following  their 
approval.  The  purpose  of  the  guide¬ 
lines  in  this  subpart  is  to  define  the 
procedures  by  which  grantees  apply 
for  and  administer  grants  under  the 
Act.  These  guidelines  shall  be  used 
and  interpreted  in  conjunction  with 
the  Office  of  Management  and  Budget 
Circular  A-102,  Administrative  Re¬ 
quirements  for  Grants-in-Aid  to  State 
and  local  governments,  and  other 
directives  from  the  NOAA  and  OCZM 
grants  offices. 

(b)  Grants  awarded  to  a  State  must 
be  expended  for  the  development  or 
administration,  as  appropriate,  of  a 
management  program  that  meets  the 
requirements  of  the  Act. 

(c)  All  applications  for  funding 
under  sections  305  or  306  of  the  Act, 
including  proposed  work  programs, 
funding  priorities  and  allocations  are 
subject  to  the  administrative  discre¬ 
tion  of  the  Assistant  Administrator. 

(d)  Grants  shall  not  exceed  eighty 
per  cent  of  the  annual  total  cost  of  the 
program. 

(e)  For  purposes  of  this  subpart,  the 
term  “development  grant”  means  a 
grant  awarded  pursuant  to  subsection 
305(a)  of  the  Act.  “Administrative 
grant”  and  “implementation  grant” 
are  used  interchangeably  and  mean 
grants  awarded  pursuant  to  subsec¬ 
tions  306(a)  or  (h)  of  the  Act. 

(f)  All  application  and  preapplica¬ 
tion  forms  are  to  be  requested  from 
and  submitted  to: 

National  Oceanic  and  Atmospheric  Adminis¬ 
tration,  Office  of  Coastal  Zone  Manage¬ 
ment,  Grants  and  Loans  Operations  Staff, 
3300  Whitehaven  Street,  N.W.,  Washing¬ 
ton.  D.C.  20235. 

§  923.91  State  responsibility. 

(a)  Applications  for  program  grants 
shall  be  submitted  by  the  Governor  of 
a  participating  State  or  by  the  head  of 
the  State  entity  designated  by  the 
Governor  pursuant  to  subsection 
306(c)(5)  of  the  Act. 

(b)  In  the  case  of  section  305  grant, 
the  application  shall  designate  a  single 
State  agency  or  entity  to  receive  devel¬ 
opment  grants  and  to  be  responsible 
for  development  of  the  State’s  coastal 
management  program.  The  designee 


need  not  be  that  entity  designated  by 
the  Governor  pursuant  to  subsection 
306(c)(5)  of  the  Act  as  the  single 
agency  to  receive  and  administer  im¬ 
plementation  grants. 

(c)  One  State  application  will  cover 
all  program  activities  for  which  funds 
under  this  Act  and  matching  State 
funds  are  provided,  irrespective  of 
whether  these  activities  will  be  carried 
out  by  State  agencies,  areawide  or  re¬ 
gional  agencies,  local  governments,  or 
interstate  entities. 

(d)  The  designated  State  entity  is 
fiscally  responsible  for  all  expendi¬ 
tures  made  under  the  grant,  including 
expenditures  by  subgrantees  and  con¬ 
tractors. 

§  923.92  Allocation. 

(a)  Statutory  Citations,  Subsections 
305(g): 

With  the  approval  of  the  Secretary,  any 
coastal  state  may  allocate  to  any  local  gov¬ 
ernment,  to  any  areawide  agency  designated 
under  section  204  of  the  Demonstration 
Cities  and  Metropolitan  Development  Act  of 
1966.  to  any  regional  agency,  or  to  any  in¬ 
terstate  agency,  a  portion  of  any  grant  re¬ 
ceived  by  it  under  this  section  for  the  pur¬ 
pose  of  carrying  out  the  provisions  of  this 
section. 

Subsection  306(f): 

With  the  approval  of  the  Secretary,  a 
state  may  allocate  to  a  local  government,  an 
areawide  agency  designated  under  section 
204  Demonstration  Cities  and  Metropolitan 
Development  Act  of  1966,  a  regional  agency, 
or  an  interstate  agency,  a  portion  of  the 
grant  under  this  section  for  the  purpose  of 
carrying  out  the  provisions  of  this  section: 
Provided,  that  such  allocation  shall  not  re¬ 
lieve  the  state  of  the  responsibility  of  ensur¬ 
ing  that  any  funds  so  allocated  are  applied 
in  furtherance  of  such  state’s  approved 
management  program. 

(b)  A  State  may  allocate  a  portion  or 
portions  of  its  grant  to  other  State 
agencies,  local  governments,  areawide 
or  regional  agencies,  interstate  enti¬ 
ties,  of  Indian  tribes.  If  the  work  to 
result  from  such  allocation(s)  contrib¬ 
utes  to  the  effective  development  or 
implementation  of  the  State’s  manage¬ 
ment  program: 

(1)  Ltical  governments.  Should  a 
State  desire  to  allocate  a  portion  of  its 
grant  to  a  local  government,  units  of 
general-purpose  local  government  are 
preferred  over  special-purpose  units  of 
local  government. 

(2)  Local  governments.  Where  a 
State  will  be  relying  on  direct  State 
controls  as  provided  for  in  subsection 
306(e)(1)(B)  of  the  Act.  pass-throughs 
to  local  governments  for  local  plan¬ 
ning,  regulatory  or  administrative  ef¬ 
forts  under  a  section  306  grant  cannot 
be  made,  unless  they  are  subject  to 
adequate  State  overview  and  are  part 
of  the  approved  management  pro¬ 
gram.  Where  the  approved  manage¬ 
ment  program  provides  for  specified 
local  activities  or  one-time  projects. 


again  subject  to  adequate  State  over¬ 
view,  then  a  proportional  amount  of 
administrative  grant  funds  can  be  allo¬ 
cated  to  local  governments. 

(3)  Areawide  agencies.  If  a  State 
wishes,  it  may  allocate  a  portion  of  its 
administrative  grant  to  an  areawide 
agency,  and  absent  State  law  to  the 
contrary,  preference  shall  be  given  to 
those  agencies  recognized  or  designat¬ 
ed  as  areawide  comprehensive  plan¬ 
ning  or  development  agencies  under 
the  provisions  of  the  Office  of  Man¬ 
agement  and  Budget  Circular  No.  A- 
95,  under  section  204  of  the  Demon¬ 
stration  Cities  and  Metropolitan  De¬ 
velopment  Act  of  1966. 

(4)  Indian  Tribes.  In  furtherance  of 
the  policy  enunciated  in  §  923.33(b)(2), 
individual  tribes  or  groups  of  tribes 
may  be  considered  regional  agencies 
and  may  be  allocated  a  portion  of  a 
State’s  grant  for  the  development  of 
independent  tribal  coastal  manage¬ 
ment  programs  or  the  implementation 
of  specific  management  projects  pro¬ 
vided  that: 

(i)  The  State  certifies  that  such 
tribal  programs  or  projects  are  com¬ 
patible  with  its  approved  coastal  man¬ 
agement  policies;  and 

(ii)  On  excluded  tribal  lands,  the 
State  demonstrates  that  the  tribal 
program  or  project  would  or  could  di¬ 
rectly  affect  the  State’s  coastal  zone. 

§  923.93  Geographic  segments. 

(a)  Application  procedures  for  a 
grant  to  be  awarded  pursuant  to  sub¬ 
section  306(h)  of  the  Act  for  a  geo¬ 
graphic  segment  of  a  State’s  coastal 
zone  are  the  same  as  those  set  forth  in 
this  subpart  for  a  grant  to  administer 
the  approved  management  program  of 
the  entire  coastal  zone  of  a  State. 

(b)  When  a  State  has  a  program  for 
a  geographic  segment  of  its  coastal 
zone  approved  pursuant  to  subsection 
306(h)  of  the  Act,  that  portion  of  a 
State’s  coastal  zone  not  awarded  seg¬ 
ment  approval  will  continue  to  be  eli¬ 
gible  for  section  305  grants  until  au¬ 
thorization  for  such  funds  terminates. 

§  923.94  Eligible  implementation  coats. 

(a)  Costs  claimed  must  be  beneficial 
and  necessary  to  the  objectives  of  the 
grant  project.  As  used  herein  the 
terms  cost  and  grant  project  pertain  to 
both  the  Federal  and  the  matching 
share.  Allowability  of  costs  will  be  de¬ 
termined  in  accordance  with  the  provi¬ 
sions  of  Federal  Management  Circular 
(PMC)  74-4:  Cost  Principles  Applica¬ 
ble  to  Grants  and  Contracts  with 
State  ard  Local  Governments. 

(b)  Federal  funds  awarded  pursuant 
to  section  306  of  the  Act  may  not  be 
used  for  land  acquisition  purposes  and 
may  not  be  used  for  construction  pur¬ 
poses  except  as  described  in  paragraph 
(d)  below. 
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(c)  The  primary  purpose  for  which 
implementation  funds,  pursuant  to 
section  306  of  the  Act,  are  to  be  used  is 
to  assure  effective  implementation  and 
administration  of  the  management 
program,  including  especially  adminis¬ 
trative  actions  to  carry  out  and  en¬ 
force  program  policies,  authorities  and 
other  management  techniques.  Imple¬ 
mentation  activities  should  be  related 
to  achieving  substantive  results  in  the 
following  4  major  areas,  w'hich  are  de¬ 
rived  from  the  policies  and  findings  of 
§§  302  and  303  of  the  Act: 

(1)  Protection  of  significant  natural 
coastal  resources,  and  areas  including, 
as  appropriate,  wetlands,  beaches, 
dunes,  barrier  islands,  reefs  and  fisher¬ 
ies. 

(2)  Management  of  coastal  develop¬ 
ment  to: 

(i)  Prevent  or  mitigate  loss  of  life 
and  property  in  such  coastal  hazard 
areas  as  floodplains,  erosion-prone 
areas,  areas  subject  to  subsidence  or 
saltwater  intrusion; 

(ii)  provide  priorities  for  water-de- 
pendent  uses  such  as  ports,  fishing 
facilities  and  water-dependent  energy 
facilities;  and 

(iii)  Identify  environmentally  accept¬ 
able  sites  for  dredge  spoil  disposal. 

(3)  Increase  in  public  access  for  rec¬ 
reational  purposes,  including  revital¬ 
ization  of  urban  waterfront  and  pro¬ 
tection  and  restoration,  where  possi¬ 
ble,  of  important  historic,  cultural  and 
aesthetic  coastal  resources. 

(4)  Improvement  in  the  predictabil¬ 
ity  and  efficiency  of  governmental 
decisionmaking  especially  with  respect 
to  permitting. 

(d)  Implementation  funding  may  be 
applied  to  the  management  of  desig¬ 
nated  areas  of  particular  concern,  es¬ 
pecially  areas  designated  for  preserva¬ 
tion  or  restoration  purposes  pursuant 
to  §306(0(9)  of  the  Act.  Within  areas 
designated  for  the  purpose  of  restor¬ 
ing  or  preserving  their  ecological  or 
conservation  values,  section  306  funds 
may  be  spent  for  projects  involving  ex¬ 
pendable  materials  (as  for  example, 
seeds  to  be  used  as  a  non-structural 
erosion  control  technique  or,  for  an¬ 
other  example,  materials  to  restore 
lighthouses  designated  as  areas  for 
restoration).  All  costs  associated  with 
such  projects  may  not  exceed  a  total 
of  $50,000  per  grant,  except  in  the  case 
of  a  demonstration  grant  which  may 
be  negotiated  with  and  approved  by 
the  Assistant  Administrator.  In  addi¬ 
tion  the  following  conditions  must  be 
met: 

(1)  The  project  must  be  consistent 
with  and  fulfill  the  objectives  of  a  re¬ 
lated  policy  (or  policies)  in  the  State's 
management  program; 

(2)  Basic  program  administration  re¬ 
quirements  discussed  in  paragraph  (c) 
are  provided  for; 


(3)  No  other  sources  of  funding  are 
readily  available;  and 

(4)  An  explanation  is  provided  of 
how  the  area  will  be  maintained  and 
operated  once  preserved  or  restored. 

(e)  Section  306  funding  in  support  of 
any  of  these  purposes,  except  as  limit¬ 
ed  in  paragraph  (d)  above,  may  be 
used  to  fund: 

(1)  Personnel  costs, 

(2)  Supplies  and  overhead, 

(3)  Equipment  (subject  to  the  limita¬ 
tions  in  paragraph  (f)  below),  and 

(4)  Feasibility  studies  and  prelimi¬ 
nary  engineering  reports.  A  feasibility 
study  is  defined  as  a  document,  inde¬ 
pendent  of  a  particular  design  solution 
for  a  project,  which  presents  an  analy¬ 
sis  of  the  economic  practicality  of  the 
project.  A  preliminary  engineering 
report  is  defined  as  a  document  which 
presents  both  engineering  criteria,  in 
sufficient  detail  to  form  the  basis  for 
the  preparation  of  final  design  docu¬ 
ments  and  detailed  engineering  cost 
estimates.  Detailed  architectural  draw¬ 
ings  and  engineering  specifications  are 
eligible  costs  if: 

(i)  They  are  directly  related  to  pres¬ 
ervation  and  restoration  projects  dis¬ 
cussed  in  (d)  above; 

(ii)  They  are  for  projects  which  are 
not  in  APC’s  but  are  directly  related 
to  the  State’s  management  program 
and  the  State  can  provide  written  doc¬ 
umentation  to  OCZM  that  the  other 
sources  of  funding  have  been  secured 
to  complete  such  projects. 

(f)  Equipment  purchases  by  the 
grantee  of  more  than  one  thousand 
(1,000)  dollars  per  item  require  NOAA 
approval  prior  to  purchase.  Equipment 
purchases  by  sub-awardees  may  be  ap¬ 
proved  by  the  grantee.  Such  purchases 
may  be  deemed  eligible  costs  if  the 
State: 

(1)  Has  examined  lease,  rental  or 
other  non-purchase  alternatives  and 
purchase  represents  an  equal  or  lesser 
cost  alternative,  and 

(2)  The  equipment  is  essential  to 
management  activities  that  are  antici¬ 
pated  to  continue  for  more  than  1 
year. 

(g)  States  are  encouraged  to  coordi¬ 
nate  administrative  funding  requests 
with  funding  possibilities  pursuant  to 
sections  308,  309,  310  and  315  of  the 
Act.  When  in  doubt  as  to  the  appropri¬ 
ate  section  of  the  Act  under  which  to 
request  funding.  States  should  consult 
with  OCZM.  States  should  consult 
with  OCZM  on  technical  aspects  of 
consolidating  requests  into  a  single  ap¬ 
plication. 

§  923.95  Application  for  initial  program 
development  or  implementation  grants. 

(a)  The  form  SF-424,  and  an  Appli¬ 
cation  for  Federal  Assistance  (Non- 
Construction  fh-ograms)  constitutes 
the  formal  application.  An  original 
and  two  (2)  copies  must  be  submitted 


45  days  prior  to  the  desired  grant  be¬ 
ginning  date.  The  application  must  be 
accompanied  by  evidence  of  compli¬ 
ance  with  A-95  requirements  including 
the  resolution  of  any  problems  raised 
by  the  proposed  project.  Grants  will 
not  be  awarded  until  A-55  require¬ 
ments  have  been  completed. 

(b)  States  have  the  option  of  using  a 
Preapplication  for  Federal  Assistance. 
If  used,  the  Preapplication  must  be 
submitted  120  days  prior  to  the  begin¬ 
ning  date  of  the  requested  grant.  The 
Preapplication  shall  include  documen¬ 
tation,  signed  by  the  Governor,  desig¬ 
nating  the  State  office,  agency,  or 
entity  to  apply  for  the  administer  the 
grant.  The  SF-424  and  Preapplication 
for  Federal  Assistance,  should  be 
transmitted  to  the  appropriate 
clearinghouses  at  the  time  it  is  submit¬ 
ted  to  OCZM. 

(c)  Costs  claimed  as  charges  to  the 
grant  project  must  be  beneficial  and 
necessary  to  the  objectives  of  the 
grant  project.  As  used  herein,  the 
terms  “cost"  and  "grant  project”  per¬ 
tain  to  both  the  Federal  grant  and  the 
matching  share.  Allowability  of  costs 
will  be  determined  in  accordance  with 
the  provisions  of  FMC  74-4:  Cost  Prin¬ 
ciples  Applicable  to  Grants  and  Con¬ 
tracts  with  State  and  Local  Govern¬ 
ments.  Eligible  implementation  costs 
also  shall  be  determined  in  accordance 
with  §  923.94  of  these  regulations. 

(d)  In  Part  IV— Program  Narrative 
of  the  Form  SF-424,  the  applicant 
shall  describe  clearly  and  briefly  the 
activities  that  will  be  undertaken  with 
grant  funds  in  support  of  implementa¬ 
tion  and  administration  of  the  man¬ 
agement  program.  This  description 
shall  include: 

(1)  An  identification  of  those  ele¬ 
ments  of  the  approved  management 
program  that  are  to  be  supported  in 
whole  or  in  part  by  the  Federal  and 
the  matching  share, 

(2)  A  clear  statement  of  the  major 
tasks  required  to  implement  each  ele¬ 
ment, 

(3)  For  each  task: 

(i)  Specify  how  it  will  be  accom¬ 
plished  and  by  whom; 

(ii)  Identify  any  sub-awardees  (other 
State  agencies,  local  governments,  in¬ 
dividuals,  etc.)  that  will  be  allocated 
responsibility  for  carrying  out  all  or 
portions  of  the  task,  and  indicate  the 
estimated  cost  of  the  sub-awards  for 
each  allocation.  Identify,  if  any,  that 
portion  of  the  task  that  will  be  carried 
out  under  contract  with  private  firms 
or  individuals  and  indicate  the  esti¬ 
mated  cost  of  such  contract(s); 

(iii)  Indicate  the  estimated  total 
cost.  Also  indicate  the  estimated  total 
person-months  if  any,  allocated  to  the 
task  from  the  applicant’s  staff; 

(iv)  Indicate  the  percent  estimated 
to  be  completed  during  the  grant 
period. 
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(4)  The  sum  of  all  task  costs  in  sub- 
paragraph  (3)  above  should  equal  the 
total  estimated  grant  project  cost. 

(5)  Using  two  categories,  Profession¬ 
al  and  Clerical,  indicate  the  total 
number  of  personnel  in  each  category 
on  the  applicant’s  staff  who  will  be  as¬ 
signed  to  the  grant  project.  Also  indi¬ 
cate  the  number  assigned  full  time 
and  the  member  assigned  less  than 
full  time  in  the  two  categories.  Addi¬ 
tionally,  indicate  the  number  of  new 
positions  created  in  the  two  categories 
as  a  result  of  the  grant  project. 

§923.96  Applications  for  subsequent  pro¬ 
gram  development  grants. 

(a)  Subsequent  development  grants 
will  follow  the  procedures  set  forth  in 
§  923.95.  Additionally,  the  program 
design  discussed  in  §  923.95(d)  shall  be 
updated  to: 

(1)  Describe  the  anticipated  design 
and  content  of  the  management  pro¬ 
gram,  including  the  major  issues  the 
program  will  address,  and  the  policies 
and  management  techniques  that  will 
be  proposed  to  address  these  issues; 

(2)  Describe  how  the  past  year’s 
work  contributed  to  the  accomplish¬ 
ment  of  the  overall  program  design 
and  specifically  to  meeting  the  re¬ 
quirements  for  program  approval; 

(3)  Examine  and  assess  the  need,  if 
any,  to  modify  the  overall  program 
design  or  the  program's  goals  and  ob¬ 
jectives  or  both  in  view  of  the  above  or 
any  emerging  opportunities  or  prob¬ 
lems;  and 

(4)  Indicate  when  the  State  will 
submit  a  management  program  to  the 
Assistant  Administrator  for  review  and 
final  approval  pursuant  to  section  306 
of  the  Act  or  for  preliminary  approval 
pursuant  to  subsection  305(d)  of  the 
Act. 

(b)  In  evaluating  whether  a  State  is 
making  satisfactory  progress  toward 
completion  of  an  approvable  manage¬ 
ment  program  which  is  necessary  to 
establish  eligibility  for  subsequent 
grants,  the  Assistant  Administrator 
will  consider: 

(1)  The  progress  made  toward  meet¬ 
ing  management  program  goals  and 
objectives: 

(2)  The  progress  demonstrated  in 
completing  the  past  year’s  work  pro¬ 
gram: 

(3)  The  cumulative  progress  toward 
meeting  the  requirements  for  prelimi¬ 
nary  or  final  approval  of  a  coastal 
management  program; 

(4)  The  applicability  of  the  proposed 
work  program  to  fulfillment  of  the  re¬ 
quirements  for  final  approval;  and 

(5)  The  effectiveness  of  mechanisms 
for  insuring  public  participation  and 
consultation  with  affected  Federal, 
State,  regional  and  local  agencies  in 
program  development. 


§  923.97  Applications  for  subsequent  pro¬ 
gram  implementation  grants. 

(a)  Second  and  subsequent  year  ap¬ 
plications  will  follow  the  procedures 
set  forth  in  §  923.95  except  that: 

(1)  The  Governor’s  document  desig¬ 
nating  the  State  agency  to  receive  and 
administer  the  grant  is  not  required 
unless  there  has  been  an  approved 
change  of  designation;  and 

(2)  Copies  of  the  approved  manage¬ 
ment  program  and  approved  changes 
are  not  required. 

(b)  No  award  for  continued  funding 
pursuant  to  section  306  will  be  made 
until  an  evaluation  of  the  State’s  pro¬ 
gram  pursuant  to  §  312  of  the  Act  has 
been  conducted  and  findings  have 
been  made  by  the  Assistant  Adminis- 
tor. 

§923.98  Applications  for  preliminary  ap¬ 
proval  grants. 

(a)  The  primary  purposes  of  prelimi¬ 
nary  approval  grants  are  to  assist  a 
State  in  insuring  ultimate  implemen¬ 
tation  of  a  fully  developed  program 
design  and  to  provide  for  initial  imple¬ 
mentation  of  approved  management 
elements.  The  purpose  of  these  guide¬ 
lines  is  to  define  the  procedures  by 
which  grantees  apply  for  and  adminis¬ 
ter  grants  under  the  Act. 

(b)  The  following  represent  allow¬ 
able  subsection  305(d)  costs: 

(1)  Resolving  section  306  deficien¬ 
cies; 

(2)  Implementing  those  portions  of  a 
State’s  coastal  management  program 
for  which  sufficient  authorities  and 
organizational  structures  are  in  place; 

(3)  Updating  coastal  management 
programs  if  this  updating  would  be  an 
allowable  cost  after  section  306  ap¬ 
proval. 

(c)  The  Form  SF-424  and  the  Appli¬ 
cation  for  Federal  Assistance  (Non- 
Construction  Programs),  constitutes 
the  formal  application.  An  original 
and  two  (2)'copies  must  be  submitted 
at  least  45  days  prior  to  the  desired 
grant  beginning  date.  The  application 
must  be  accompanied  by  evidence  of 
compliance  with  A-95  requirements  in¬ 
cluding  the  resolution  of  any  problems 
raised  by  the  proposed  project.  A 
grant  will  not  be  awarded  until  A-95 
requirements  have  been  completed. 

(d)  In  Part  IV.  Program  Narrative  of 
the  Form  SF-424,  the  applicant  should 
respond  to  the  following  requirements: 

(1)  Set  forth  a  work  program  de¬ 
scribing  the  activities  to  be  undertak¬ 
en  during  the  grant  period.  This  work 
program  shall  include: 

(i)  A  precise  description  of  each 
major  task  to  be  undertaken  to  resolve 
section  306  deficiencies,  and  a  specific 
timetable  for  remedying  these  defi¬ 
ciencies; 

(ii)  a  precise  description  of  imple¬ 
mentation  activities  for  approved  man¬ 
agement  components,  including  a  dem¬ 


onstration  that  these  implementation 
funds  will  not  be  applied  outside  the 
approval  coastal  management  bound¬ 
aries; 

(iii)  A  precise  description  of  any 
other  tasks  necessary  for  and  allow¬ 
able  under  subsection  305(d); 

(iv)  For  each  task,  identify  any 
subawardees  that  will  be  allocated  re¬ 
sponsibility  for  carrying  out  all  or  por¬ 
tions  of  the  tasks,  and  indicate  the  es¬ 
timated  cost  of  the  subaward  for  each 
allocation.  Identify,  if  any,  that  por¬ 
tion  of  the  task  that  will  be  carried 
out  under  contract  with  consultants 
and  indicate  the  estimated  cost  of 
such  contract(s);  and' 

(v)  For  each  task,  indicate  the  esti¬ 
mated  total  cost.  Also,  indicate  the  es¬ 
timated  total  person-months  of  effort, 
if  any,  allocated  to  the  task  from  the 
applicant’s  staff. 

(2)  The  sum  of  all  task  cost  in  the 
above  paragraph  should  equal  the 
total  estimated  grant  project  cost. 

(3)  Using  two  categories.  Profession¬ 
al  and  Clerical,  indicate  the  total 
number  of  personnel  in  each  category 
on  the  applicant’s  staff  that  will  be  as¬ 
signed  to  the  grant  project.  Also  indi¬ 
cate  the  number  assigned  full  time 
and  the  number  assigned  less  than  full 
time  in  the  two  categories.  Additional¬ 
ly,  indicate  the  number  of  new  posi¬ 
tions  created  in  the  two  categories  as  a 
result  of  the  grant  project. 

§  923.99  Approval  of  applications. 

(a)  The  application  for  a  grant  by 
any  coastal  State  which  complies  with 
the  policies  and  requirements  of  the 
Act  and  these  guidelines  shall  be  ap¬ 
proved  by  the  Assistant  Administrator, 
assuming  available  funding. 

(b)  Should  an  application  be  found 
deficient,  the  Assistant  Administrator 
will  notify  the  applicant  in  detail  of 
any  deficiency  when  an  application 
fails  to  conform  to  the  requirements 
of  the  Act  or  these  regulations.  Con¬ 
ferences  may  be  held  on  these  mat¬ 
ters.  Corrections  or  adjustments  to  the 
application  will  provide  the  basis  for 
resubmittal  of  the  application  for  fur¬ 
ther  consideration  and  review. 

-  (c)  The  Assistant  Administrator 
may,  upon  finding  of  extenuating  cir¬ 
cumstances  relating  to  applications  for 
assistance,  waive  appropriate  adminis¬ 
trative  requirements  contained  in  this 
subpart. 

§923.100  Grant  amendments. 

(a)  Actions  which  require  an  amend¬ 
ment  to  a  grant  award  such  as  a  re¬ 
quest  for  additional  Federal  funds, 
changes  in  the  amount  of  the  non- 
Federal  share,  changes  in  the  ap¬ 
proved  project  budget  as  specified  in 
Attachment  K  of  OMB  Circular  A- 
102,  or  extension  of  the  grant  period 
must  be  submitted  to  the  Assistant 
Administrator  and  approved  in  writing 
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by  him/her  and  the  NOAA  Grants  Of¬ 
ficer  prior  to  initiation  of  the  contem¬ 
plated  change.  Such  requests  should 
be  submitted  at  least  30  days  prior  to 
the  proposed  effective  date  of  the 
change  and,  if  appropriate,  accompa¬ 
nied  by  evidence  of  compliance  with 
A-95  requirements. 

(b)  NOAA  shall  acknowledge  receipt 
of  the  grantee’s  request  within  the  ten 
CIO)  working  days  of  receipt  of  the  cor¬ 
respondence.  This  notification  shall 
indicate  NOAA's  decision  regarding 
the  request;  or  indicate  a  time-frame 
within  which  a  decision  will  be  made. 

[FR  Doc.79-9127  Filed  3-27-79;  8:45  am] 
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